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Service discusses the problem of getting labor and management to “communicate” 
their ideas at the bargaining table in “ ‘Communications’ and Mediation.” 
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Up a little, 0.2 per cent, in March over the previous 
month but still 0.3 per cent lower than in January. 
The March all-items figure in the BLS Revised Con- 
sumers Price Index was reported at 113.6 per cent of the 
1947-1949 average. Atlanta was on top of the cities 
surveyed in March with 116.7; New York was low 
with 111.2. 


The arrival of spring boosted farm activity as usual, 
and March employment showed a half million increase 
over February. Nonfarm employment was unchanged 
but set an all-time record for March. Unemployment 
was at a level below a year ago. Total civilian labor 
force for March: 63.134 million. 


February saw fewer men, 200,000, on strike than in 
January, 250,000, but more strikes: February, 550; 
January, 500. The same number of strikes began in 
each of the two months—350. Those beginning in 
February involved only 120,000 men, as compared 
with 200,000 in January. 


During February, average weekly pay of factory 
workers dropped nine cents to $71.42, but hourly pay 
held at the record $1.74 level established in January. 
A slight drop in the length of the workweek, one 
tenth of an hour on the average, was largely responsible 
for the weekly pay loss. However, the 41-hour week 
was a postwar high for February. 


Up to 241 (1935-1939 = 100, seasonally adjusted) in 
March, the index broke the postwar record for the 
seventh consecutive month. Greater output in the 
automobile and allied industries was largely responsible 
for the latest gain. In March, 1952, the index stood 
at 221 points. 


Estimated corporate profits for the first quarter of 
1953 were $42.8 billion, up from $40.3 billion in the 
fourth quarter of 1952, and slightly above the first 
quarter of last year—$42.7 billion. These figures are 
for seasonally adjusted annual rates, before taxes. 


The seasonally adjusted annual rate for total personal 
income in February, $280.4 billion, was about the same 
as January’s $280.6 billion. Labor income was up in 
February, to $192.1 billion from $191.2 billion in Janu- 
ary, but the drop in farm income, to $14.6 billion from 
$15.7 billion, offset the increase. 


The slight decline in February to $23.521 billion, from 
$23.676 billion in January, reflected the usual seasonal 
reduction in charge accounts. Installment credit crept 
steadily upward, showing an increase for the eleventh 
consecutive month. 
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Reproduction in the Printing 


and Publishing Industry 


By WOODRUFF RANDOLPH 


Proposition I.—Historically, reproduction 
has been an integral part of the relationship 
between employers and local unions. 


ee MORE than 80 years, the practice 
of prohibiting use of borrowed type with- 
out reproduction has been an accepted part of 
the labor-management relationship in the 
printing and publishing industry. All ac- 
ceptable relationships between employers 
and the union have grown out of long 
years of experience, and have been con- 
sidered from all angles at the bargaining 
table. Common problems and controversial 
matters have been negotiated in an air of 
mutual concern fair solution; 
these often have trial-and-error 
projects, concessions made to equalize bene- 
fits gained, and adoption and adaptation of 
new ideas to meet changing conditions as 
often as deemed necessary or advisable by 
agreement of both parties. 


seeking a 
involved 


Since 1873, borrowed type has been one of 
the many matters of mutual concern of both 
management and labor in the printing in- 
dustry. Both parties consistently sought 
diligently to find the right answer to the 
serious problem. First efforts proved help- 
ful, but not completely satisfactory as a 
final solution. As the industry grew and 
expanded, the problem also grew. As new 
methods and machines came into general 
use, new ideas about borrowed type arose 
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and were adopted within the industry to 


keep pace with a rapidly changing pro- 
cedure and a rapidly growing production. 
Such achieved by mutual 
agreement as a result of collective bargain- 
ing, reflecting the minimum needs 
maximum protection required by both parties 


in the mutual benefits. 


changes were 


and 


light of 


At the time the borrowed-type problem 
arose, most had two or more daily 
newspapers; the larger cities each had a 
dozen or more. They were. separately 
owned, and competed openly for circulation 
and advertising patronage. There were no 
chains of newspapers. Most printing trades- 
men—particularly those who set type—were 
paid on a piecework basis, that is accord- 
ing to the amount of type set rather than 
the amount of time worked. Work oppor- 
tunities and earnings of compositors de- 
pended, from day to day, upon the amount 
of typesetting required to produce the news- 
papers; and the number of men to be hired 


cities 


as compositors depended, from day to day, 
upon the volume of work. The number of 
men in the regular force was based upon the 
minimum day-to-day needs of the employer. 
When better business patronage required 
additional pages, more men were hired from 
among available extra compositors. 


Beginning about 1871, one of the several 
daily newspapers at New Albany, Indiana, 
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Woodruff Randolph is 
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started a practice of borrowing type previ- 
ously set, paid for and used by one of the 
several Louisville, Kentucky, daily news- 
papers. This would have permitted the 
New Albany publisher an unfair advantage 
over his competitors, by selling more pages 
without having to pay the cost of produc- 
ing them. It vould have eliminated 
the jobs and the extra work of compositors 
required to produce the borrowed type. 
The New Albany union, however, decided 
that such matter should be paid for at the 
prevailing scale of wages. The New Albany 
publisher appealed to the convention of the 
International Typographical Union which, 
on June 7, 1872, ruled “that the transfer 
of matter from one firm to another is detri- 
mental to both proprietor and printer, and 
should not be allowed.” 


also 


At the 1873 convention, delegates adopted 
a resolution offered by Albany, New York, 
indicating that the practice had spread to 
other cities: “That it is the sense of the 
International Typographical Union to dis- 
countenance the practice prevailing in sev- 
eral cities of loaning and borrowing matter 
between morning and evening newspapers.” 
Sut this resolution met with strong opposi- 
tion from both proprietors and printers in 
some cases, and the 1874 convention for the 
first time adopted a general law covering 
the matter: “The resolution in reference to 
loaning and borrowing matter between 
morning and evening newspapers applies to 
all papers printed in separate and distinct 
establishments, no matter by whom owned.” 


Two years later, the 1876 convention 
amended this general law to read: “The 
practice of loaning and borrowing matter, 
between morning and evening papers, printed 
in separate and distinct establishments, no 
matter by whom owned, is repugnant to 
the principles of our organization; and subor- 
dinate unions are enjoined to put forth every 
effort, consistent with the best interests of such 
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unions, in order that such practice may be 
abolished.” 


It should be noted that these things oc- 
curred long before the advent of formal, 
written, bilateral contracts between pro- 
prietors and local unions; but not before 
the beginning of collective bargaining which 
had evolved gradually in employment rela- 
tions since 1795. As early as 1853, twenty 
before the “borrowed type” 
the I. T. U. had adopted a policy 
for bargaining collectively with proprietors; 
and in 1859 had adopted its present basic 
policy for collective bargaining by 
recommending adoption of scales of prices, 
“after first having invited a conference with 
employers.” 


years issue 


arose, 


iIree 


It should be noted, too, that from the be 
ginning, collective bargaining with 
ployers has been the responsibility of local 
unions; that agreements are negotiated to 
fit local conditions; and that the I. T. U. is 
not a party to the agreement. 


em- 


The general law as to loaning and bor 
rowing type, adopted in 1876, continued un- 
changed for 25 years. But in 1885 a second 
section was added: “The further practice 
of having composition done on lengthy 
official reports and documents in job print 
ing offices, and thereafter printing 
publishing the same in morning or evening 
papers, is a wrong that demands our most 
earnest attention, and should be prevented.” 
This section, too, continued until 1901 when 
the entire law was rewritten. 


and 


During the earlier years, reproduction 
was not practiced. The loaning and bor- 
rowing of type was prohibited by mutual 
agreement. The law and the agreements 
dealt only with type and typesetting. 
fore the turn of the century, new machines 
were invented, new methods were brought 
into use, and new problems confronted 
both proprietors and printers in their collec- 
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tive bargaining. Hand-set type was being 
replaced with composition from Monotype 
and Linotype machines. Stereotype and 
electrotype plates, photo-engravings and 
papier-mache matrices were widely used. 
Until 1903 and 1904, the stereotypers, elec- 
trotypers and photo-engravers were mem- 
bers of I. T. U., but many such craftsmen 
were nonunion and produced cheap type in 
plate and matrix form to compete with 
standard composition and production of 
1. T. U. members. 


During this rapid expansion and change 
within the printing and publishing industry, 
collective bargaining as to the exact terms 
and specific policies to be followed in each 
local jurisdiction became more important 
and minimum standards as expressed by 
I. T. U. general laws were stated in greater 
detail. Written contracts became necessary 
and customary because of the varying local 
conditions in the hundreds of cities apply- 
ing I. T. U. laws as basic parts of the 
agreements on working conditions. 
1901 convention adopted the following 


local 
The 
laws: 

“Section 142. It shall be the duty of the 
officers and organizers of the International 
Typographical Union to take immediate 
steps to prevent local unions using stereo- 
type plate matter, electrotype plates, papier 
mache matrices and photo-engravings, un- 
less said plate matter, electrotype plates, 
papier mache matrices and photo-engravings 
are made by union men. 

“Section 143. The International relegates 
the use of plates and plate supplement 
matter to subordinate unions, with power 


to act. 


“Section 144. The practice of interchang- 
ing, exchanging, borrowing, lending or buy- 
ing of matter previously used, either in the 
form of type, matrices or photo-engraved 
plates, between newspapers or job offices, 
not owned by the same individual firm or 
corporation and published in the same es- 
tablishment, is unlawful and shall not be 
allowed: Provided, That the reproduction 
of such type, matrices or plates shall be 
deemed a compliance with this law.” 

This is the first official recognition of 
the policy of reproduction, although prior 
to this time a number of local unions and 
employers had worked out the reproduction 
principle by mutual agreement as a com- 
promise to the prohibition of lending and 
borrowing matter previously practiced. 
Thus reproduction grew out of sound rea- 
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A Mississippi man who became ill re- 
cently and was in need of money re- 
membered he worked two days for a 
railroad in 1916 and quit without 
collecting his pay. His letter to the 
line brought prompt return of a 
$1.25 check for the amount company 
records showed he was due. 





soning by both parties to collective bargain- 
ing, after some 25 years of experience and 
operation of outmoded practices. It was 
such a great improvement, such a great 
step forward, that it was popularly accepted 
and widely practiced throughout the country 
—to the extent that it became a part of 
the fundamental philosophy of contractual 
relations, and for 50 years has remained 
an integral part of labor-management con- 
tracts for reasons thoroughly understood 
and accepted by both parties. 


Section 142 above was related to, but was 
not a part of the reproduction policy. 
It dealt with the ever-present problem 
harassing both fair employers and union 
members—the unfair competitive practice 
of some employers in “farming out” type- 
setting to semiskilled and cheap labor, or 
of purchasing the products of such cheaper, 
less skilled labor, to the distinct disad 
vantage of fair employers and union mem 
When 
officers to prevent such unfair business and 
labor practices, the union had the full sup 
port of all fair proprietors and the law 
Was never questioned at any time during 
the six years it remained in effect. It was 
never reversed nor repealed. It simply was 
dropped when the matter longer 
considered an issue of widespread impot 
tance; and because the I. T. 
its stereotyper, electrotyper and photo-en- 
graver members in setting up their own 
separate international unions. 


bers. the membership ordered its 


Was no 


U. has assisted 


Section 143 was merely a restatement of 
the original and present policy of the In 
ternational Typographical Union. The I. T. U 
general laws state the minimum basis upon 
which collective bargaining may be had by 
employers who want to make agreements 
with our local unions. These minimum re- 
quirements are accepted as axiomatic, with- 
out challenge or question by either party 
because they have come into being and 
remain an absolute necessity, by the natural 
joint experience of both proprietors and 
employees. But above and beyond these 
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Soviet thinking dominates the union 
movement in the East Zone of Ger- 
many. A union leader there recently 
said: ‘“‘It is most important that the 
workers be made to realize that the 
determination and development of 
wages are no longer subject to col- 
lective bargaining but are to be 
set by the appropriate Government 
bodies within the context of the 
Plan.” —WMonthiy Labor Review 





basic needs of both parties, collective bar- 
gaining determines the extent and the de- 
tail of employment relations as to wages, 
hours and working conditions. In this Sec- 
tion 143 it was not necessary, but was 
deemed advisable, to state that local unions 
had full power to act, to make whatever 
arrangements they could agree upon as to 
the use of plates and plate supplements. 
Obviously, whatever contract provisions 
were made by local unions also were 
agreed to in contracts by employers, with- 
out the I. T. U. becoming a party thereto. 


Section 144 above restated the accepted 
prohibition of “interchanging, exchanging, 
borrowing, lending or buying matter previ- 
ously used”; but it also stated for the first 
time the compromise worked out at the 
local union bargaining tables—that of per- 
mitting the use of such matter provided it 
is to be reproduced. Fair-minded employers 
and employees today are thoroughly in 
favor of this provision, and are glad that 
their fathers and grandfathers had fore- 
sight enough 50 years ago to work out this 
acceptable answer to an embarrassing and 
vital problem. 


Throughout the years, whenever it be- 
came necessary to solve new problems, the 
bargaining parties revised or amended the 
contract provisions covering reproduction, 
and these changes also became part of the 
I. T. U. general laws. Thus in 1907 was 
added the provision: “Provided, That where 
an interchange of matter from an English 
publication to a foreign language publica- 
tion, or vice versa, is desired, under the 
provisions of this section, such exchange 
shall be regulated by an agreement between 
the employer and the local unions interested.” 

In 1914 the general laws were amended 
to provide: “The time limit within which 
borrowed or purchased matter, or matrices, 
are to be reset shall also be regulated by 
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agreement between employers and _ local 
unions.” This continues to be a part of the 
reproduction policy, and local union con- 
tracts with employers specify the time limit 
within which matter is to be reproduced, 
according to local needs and conditions. 


The amendments of 1914 also provided 
that borrowed matter must be reset, “or 
an equivalent of time off for such resetting 
be allowed to members of the chapel, this 
to be regulated by agreement between em- 
ployers and local unions.” But this policy 
of giving “equivalent time off” was quickly 
seen to be a mistake by both parties, and 
very few employers or local unions ever 
used it. The next year, in 1915, it was 
repeaied and the law amended to state that 
matter to be reproduced should be “reset 
as nearly like the original as possible, made 
up, read and corrected, and a proof sub- 
mitted to the chairman of the office.” This 
provision is found in the present law. 

In 1937, the following section was added 
to the reproduction law: “Subordinate 
unions may include in contracts provisions 
requiring reproduction, or exempting from 
reproduction, national (general) advertise- 
ments, plates and plate supplement matter, 
printed supplements, type, plates and matrices 
other than local advertisements.” While this 
has been the rule for more than 15 years, 
no contracts have been made requiring such 
reproduction. 

To meet the problem of shops specializing 
in typesetting for other shops which pro- 
duce printing, the I. T. U. 
its reproduction law to provide: 


also has amended 
“This sec- 
tion shall not apply to original commercial 
composition purchased from union com- 
mercial trade composition plants or othet 
union when 


position is an integral part of production 


composing rooms such com- 
of a particular commercial job.” 

Jecause of technicalities involved by the 
term “previously used” when several news- 
papers published simultaneously used the 
same mat, the words used” 
were deleted from the law. 


“previously 


Other basic points pertaining to repro- 
duction which are not stated in the I. T. U. 
general laws, but which are provisions in 
collective bargaining agreements, are that 
reproduction is to be performed at straight- 
time wages and does not require overtime or 
premium pay. Neither I. T. U. law, policy 
nor practice will permit members to accept 
extra pay or time off in lieu of reproduc- 
tion. The work must be performed; there 

(Continued on page 378) 
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Should Politics Make 
Mediators Expendable? 


By HENRY MAYER 


RTHUR MILLER wrote a provoca- 
‘4% tive and moving play a few years ago 
entitled “The Death of a Salesman.” In it 
he depicted the frustrations experienced by 
a mixed-up soul who, being unable to roll 
with life’s punches, sought surcease by 
usurping one of God’s functions and took 
his own life. The new Administration in 
Washington, at present mixed-up souls in- 
deed in dealing with the delicate balances 
of the highly dynamic and controversial 
labor-management relations, suffering too 
from 20 years of national political frustration 
and literally starving for jobs, is now in the 
process of usurping the same function of our 
Creator with respect to one of our govern- 
ment’s most persuasive salesmen, the Fed- 
eral Mediation and Conciliation Service. But 
it is not content to allow it to wither on the 
vine, through some. species of laissez faire 
or “Harding normalcy.” It is, wittingly or 
unwittingly, putting it to death. 


The Taft-Hartley law transformed the 
Federal Mediation and Conciliation Service 
into an agency independent of the Depart- 
ment of Labor because Congress wanted to 
give it status and to make sure that it would 
not be subjected to pressure from various 
interests seeking favor at the expense of 
public welfare (Section 202). It is inter- 


Mediators 





THE AUTHOR SEES DANGER AHEAD FOR 
PEACEABLE LABOR RELATIONS BECAUSE 
OF POLITICALLY MOTIVATED CHANGES 
IN TOP FEDERAL MEDIATION OFFICERS 





esting to note that this move was accom 
plished over the vigorous objection of a 
vocal and articulate minority and after 
President Truman had vetoed the Case Bill 
which contained similar provisions, 

Under the heading “Government policy 
on labor disputes,” that law 
part, as follows (Section 201): 


provides in 


(1) That the processes of conference and 
collective bargaining could “most satisfac- 
torily secure the settlement of issues between 
employers and employees.” 


(2) That full and adequate government 
facilities for consultation, 
voluntary arbitration should be made 
able to the parties. 

(3) That adequate notice of proposed 
change of agreements prior to their ter- 
mination and machinery for final adjustments 
of grievances and disputes under such agree 
ments during their respective terms may 
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mediation and 


av ail 
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avoid or minimize controversies. (The Serv- 
ice has appointed several thousand impartial 
arbitrators in implementing the latter ob- 
jective.) 

It is evident that the Taft-Hartley Con- 
gress was convinced that there was a vital 
need for an effective, courageous and public- 
spirited agency which would steer a course 
between Scylla and Charybdis and avoid 
the siren calls of potential seductresses on 
either side. 


Confession and Execution 


However, the heavy, hand of the patron- 
age chiefs in the new Administration has 
now been laid upon this delicately balanced 
agency. The evil that these men are doing 
to the cause of collective bargaining will 
live after them but the good and the poten- 
tial good of this much-needed service will 
be interred with its bones. 

About six months ago, President Truman 
appointed David L. Cole, a Republican, to 
succeed a fellow Republican, Cyrus Ching, 
as director of the Federal Mediation and 
Conciliation Service. With the advent of 
the new Administration, Mr. Cole patiently 
waited for the guillotine to drop. No one 
approached him for several months and he 
went about the country saying wistfully that 
he did not know whether he was a lame 
duck or a dead. duck. 

After a while, rumors began floating 
around that Mr. Cole was going to be re- 
placed because “he was a member of the 
organization known as ‘Americans for Dem- 
ocratic Action,’” and that “Senator H. 
Alexander Smith who represents Mr. Cole’s 
home State did not believe that Mr. Cole 
was ‘the right kind’ of Republican.” There 
was no truth whatsoever to the first of the 
two rumors. However, the fact that he had 
been appointed by President Truman ap- 
peared to be the kiss of death. Shades of 
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Henry L. Stimson, Frank Knox, the late 
and lamented Robert Porter Patterson and 
even General Eisenhower! Although they 
were all dyed-in-the wool Republicans who 
were appointed by Democratic Presidents 
during periods of great crises, they never- 
theless rendered noble, devoted and unre- 
mitting services for our country. 


When it became apparent to Mr. Cole 
that he was a persona non grata type of 
Republican, he, in typical Soviet style of 
confession of guilt followed by execution, 
tendered his resignation, and it was accepted 
with more than the usual encomiums and 
regrets. All of this followed hard on the 
heels of the President’s acceptance of the 
protocol resignations of William H. Davis, 
Aaron Horvitz, Edwin Witte, John T. Dunlop 
and others as members of the Atomic Energy 
Labor Relations Panel. 


These were disturbing phenomena in an 
Administration which has chosen business- 
men to run our government “because they 
have the know-how and the required execu- 
tive ability.” They brought to mind the 
famous Davenport cartoon of Kaiser Wilhelm 
observing Bismarck walking down the gang 
plank of his ship. It was entitled “Dropping 
the Pilot.” This alarming dismissal of tried 
and true experts prompted a friendly news- 
paper, the New York Times, to write editorial 
criticisms thereof and to give the unusual 
warning that the Eisenhower Administra- 
tion’s moves by way of replacements would 
be watched to determine whether labor- 
management relations would be handled 
wisely or politically. 


Mr. Cole is a former president of the 
National Academy of Arbitrators. He was 
at one time, chairman of the New Jersey 
State Mediation Board. He has been a mem- 
ber of many of the most important Presiden- 
tial panels and has helped resolve some of 
our most serious and bitterly fought labor 
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controversies. He is regarded throughout 
labor and management circles as one of the 
most persuasive and perceptive mediators 
in the entire field. Beyond that he enjoys 
and has enjoyed the confidence of both 
sides. Ze 

It is a pity indeed that Mr. Cole was not 
afforded the opportunity of demonstrating 
that a facet of handling national emergen- 
cies, if tested out by one who has the ex- 
pertise, the personality and the touch to 
bring about urgently needed accomplish- 
ments, could allay much of the fear and 
fearful proposals that have crept into this 
dynamic area of our national life. 


Impact of the Spoils System 


Should the replacement of Mr. Cole prove 
to be a purely political appointment, with 
all of its implications, the effect on labor 
arbitration could be serious indeed. Many 
collective bargaining agreements provide 
that the Federal Mediation and Conciliation 
Service shall designate impartial arbitrators 
in the event that the parties cannot agree 
and thousands of cases have been thus re- 
solved under its auspices. In fact, confidence 
in the integrity of this branch of our gov- 
ernment has done more to eliminate indus- 
trial conflict than any other single factor. 


The use of the “new broom” in this in- 
stance, without regard to the wishes of labor 
and management, would in the language of 
the New York Times applied to a similar 
situation relating to conservation of our nat- 
ural resources, “be self-defeating, for effi- 
ciency and moral would both suffer.” More 
than that the still sensitive and suspicious 
organized labor groups would refuse to ac- 
cept the government as the designating agent 
in the appointment of impartial arbitrators. 
A “spoils system” approach in this instance 
would be a disturbing and retrogressive step 
away from the goal of industrial stability 
through quick and impartial arbitration of 
labor controversies which arise during the 
term of an agreement. 


St. Paul, in a letter to Timothy, in the year 
66 A. D. said: “It is not fit the public trusts 
should be lodged in the hands of any, till 
they are proved and found fit for the busi- 
ness they are entrusted with.” 


John C, Calhoun said in a speech in 1835: 
“The very essence of a free Government 
consists in considering offices as public 
trusts, bestowed for the good of the country 
and not for the benefit of an individual or 
a party.” 


Mediators 


The comments contained in the House 
minority report No. 245 on H. R. 3020 
(Volume i, page 90 of the Legislative History 
of the Labor Management Relations Act, 1947) 
highlight this entire situation: 


“Perhaps the majority believes that there 
is an overabundance of trained conciliators 
available. Perhaps they feel they can find 
400 Republicans who are “trained concilia- 
tors.” Perhaps they do not realize that con- 
ciliators have come to the Concilation Service 
from all walks of life, and that you cannot 
make a good conciliator out of a green man 
by the trial-and-error method. Perhaps they 
do not realize that during this difficult period 
of reconversion the country cannot afford to 
have its labor relations in the hands of 
inexperienced, untried men. Perhaps the 
majority does not realize that a strong Con- 
ciliation Service as demanded by the people 
cannot be created merely by passing a law, 
but that it can be built only upon a strong 
foundation of experienced and highly qual- 
ified personnel.” 


The ‘‘Do Something” Pressures 


The panaceas suggested in editorial columns, 
on the floor of Congress and even by the 
AFL and the CIO in their desperate efforts 
to fend off extreme measures are neither 
practical nor acceptable. They run the whole 
gamut from seizure to compulsory arbitra- 
tion, from cooling-off periods to injunctions 
and even conscription into the Army. This 
last suggestion, which came from Harry 
Truman during the railroad strike in 1946, 
was resisted most vigorously by Senator 
Taft and Senator Morse, on one of the few 
occasions when these doughty solons saw 


eye to eye on a labor-management issue. 


The “do something” attitude which recurs 
with each big strike is now at the top of 
the legislative agenda even though there is 
now no current strike of consequence. 


The pressures for something to be done 
could bring about “something” that would 
shatter many of our institutions as dev- 
astatingly as a Hiroshima atom bomb 
Something was done, and effectively too, in 
Germany under Hitler, Italy under Musso- 
lini, Argentina under Peron, Japan under 
Hirohito, and Soviet Russia under Stalin 
and the present wrecking crew. Winston 
Churchill used to say that he did not become 
the King’s minister for the purpose of de 
stroying or breaking up the British Empire 
I am sure that a General Eisenhower, briefed 
and aware of a possible D day in that seg- 
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ment of our economy which is largely re- 
sponsible for the success of our endeavors 
in war as well as peace—the field of labor 
and management—likewise would say that 
he did not become the People’s minister for 
the purpose of creating chaos, confusion and 
consternation where relative tranquility and 
stability must prevail if we are to remain the 
most prosperous nation in the world for 
the sake of the world. 


National Emergencies 
and National Hysteria 


David L. Cole recently stated that we 
have not had a real “national emergency 
strike” in 12 years. Yet we have been over- 
whelmed with a variety of so-called cures, 
some of which have found their way into 
our laws. 

Enforced waiting periods, as proposed by 
the New York Times and Senator Ives, and 
Congressional action at crucial times, with- 
out waiting periods, as proposed by the 
CIO, just won’t work. The first simply throws 
the weight of government on one side and 
extends by government fiat a terminal point 
which the parties voluntarily created—as rude 
an interference with collective bargaining as 
seizure of a “recalcitrant” employer’s busi- 
ness. The second would thrust our big labor 
problems before people who are not equipped 
to deal with them and would, in any event, 
dispose of them on a political basis. 


The Government Injunction 


The 80-day cooling off period and the in- 
junction to be obtained by the Attorney 
General prescribed in the present law is bad 


medicine. It has simply served to dampen 
and retard efforts for free collective bar- 
gaining. Cyrus Ching, George W. Taylor, 
William H. Davis, former Secretary of 
Labor Tobin, as well as the original Senate 
Sub-Committee on Labor-Management Re- 
lations have provided ample documentation 
to support that conclusion. (Report of Sub- 
Committee on Labor and Management Re- 
lations of the Committee on Labor and Public 
Welfare, United States Senate, Eighty- 
second Congress, United States Govern- 
ment Printing Office, Washington, 1951.) 

Chief Justice William H. Taft said in 
1919: “Government of the relations of cap- 
ital and labor by injunction is a solecism— 
an absurdity.” His eminent son apparently 
differs. 

The national emergency sections of the 
Taft-Hartley law are completely inadequate 
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to deal with national emergency situations. 
They are inadequate because they have been 
based upon a false philosophy, namely, that 
the way to settle a dispute having nation- 
wide repercussions is to sit on one of the 
parties and prevent that-party alone from 
exercising its economic strength. Of course, 
a dispute is quieted by slugging one of the 
disputants, but when he again regains his 
senses his grievances still exist and become 
aggravated by reason of the frustrating and 
unfairly one-sided treatment to which he 
has been subjected. 


The entire approach which gave rise to 
the national emergency sections of the Taft- 
Hartley law must be altered if a valid, 
fair, American law dealing with such situa- 
tions is to be enacted. 


The first step is to remove the injunction 
—the blackjack which is used entirely on 
one of the parties to the dispute. The unfair- 
ness of the injunction is apparent if we 
change the picture and substitute knockout 
pressure upon management for the present 
system of slugging labor. Suppose a law 
were enacted providing forcibly for manage- 
ment to accede to labor’s terms. The deaf- 
ening roar of protest that would then arise 
would engulf all of Washington. 


Newspapers are now attempting to lay the 
blame for the alleged munition shortage in 
Korea and the loss of Old Baldy at the door 
of the steel workers because of their last 
long strike. The fact that the steel workers 
postponed their strike four times and waited 
almost 100 days—not just 80 days—and some 
of it at the request of the President of the 
United States, is now completely ignored. 


The purpose of the strike instrumentality 
is not understood by the public generally. 
It is usually salutary because it is a test of 
strength which makes the immovable object 
give way to the irresistible force or 
versa. We then have what Professor John 
R. Commons called “Conflict, Mutuality and 
Resolution.” 


vice 


in the steel dispute the strike instrumen- 
tality actually played no part. The imme- 
diate parties to the usual conflict are the 
employer and the union, but in steel, the 
controversy from its inception was between 
the steel industry and the government over 
price. In November, 1951, and long before 
the steel strike started, Benjamin Fairless, 
on behalf of the United States Steel Com- 
pany, stated that collective bargaining would 
not resolve the issues and that they could 
only be resolved in Washington (meaning 
by the government). The strike, if any, was 
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United Press Photo 


Tellers at the windows of this New 
York bank give this young lady the 
number of an account from which a 
withdrawal is about to be made. 
She locates the proper signature 
card with the aid of an IBM ma- 
chine. The card goes under a tele- 
vision camera, and the signature 
instantly appears on a screen in the 
teller's booth. It’s a brand new in- 
vention. See page 333. 





to play only a subtle part through placing 
that much additional pressure on the gov- 
ernment to force it to pierce the price ceiling. 

In fact, for the past decade, steel has 
refused to bargain collectively and on four 
occasions forced Washington to take over 
that which a mature approach should have 
made the responsibility of the parties them- 
selves. 

The strike-delay arrangement worked out 
between the steel union and President Tru- 
man, and severely criticized recently by 
David Lawrence, now has even the belated 
and tacit approval of Senator Taft. At the 
hearings of the Senate labor committee on 
March 31, 1953, Senator Taft said that he 
had no objection to saying that the President 
may ask for compliance and if it is given he 
doesn’t have to apply for an injunction. 

Unfortunately, greed and selfishness have 
played important roles in all of these con- 
troversies. Equality of sacrifice has remained 
on our lips and has not moved into our 
hearts. 


Mediators 


It seems alright in this climate of national 
amorality to take the flower of our nation— 
our youths—pluck them (willingly or other- 
wise) out of the fertile gardens of their 
hopes and their ambitions and place them 
among the weeds and arid wastes of foreign 
battlefields. Lives, futures, exciting form- 
ative years may be sacrificed with impunity 
to preserve our way of life, but many who 
have not been caught in the spinning wheel 
of war insist upon playing the game for all 
it’s worth—to themselves. They are reck- 
lessly gambling away, not only those virtues 
of self-sacrifice which enabled our pioneer 
forefathers to hack their way through the 
wilderness which was once America, but 
also that vista of a free world of which we 
caught a fleeting glimpse when the curtain 
went down on World War II. 


What Is the Remedy? 


All of this is not to say that the public 
must supinely accept governmental impo- 
tence. On the contrary, a well organized, 
efficiently run and objectively directed Fed- 
eral Mediation and Conciliation Service, if 
it is alerted and sensitive to impending 
emergent labor-management schisms, could 
avert many, if not all, of them. A Bureau 
of Labor Statistics, with adequate appro- 
priations, could implement the mediation 
service by providing data and material for 
the benefit and guidance of both sides. Facts 
in the hands of persuasive and responsible 
public officials have been irresistible amal- 
gams in the past after all other means, 
statutory and otherwise, were exhausted. 

Labor and management are inextricably 
bound together because they must ultimately 
reach agreement. Irreconcilibility of views 
simply cannot and does not exist in a free 
economy. Therefore, they should first en- 
deavor to help themselves. Failing that, 
they should be helped to get together through 
government intervention. Federal or state 
mediation need not be meddling nor should 
it be done on a wholesale basis. Selective 
and discreetly timed intervention is the secret 
of the success of such mediation boards as 
those of New Jersey, New York and Michigan, 

The idea that compulsion is essential by 
government fiat or otherwise is totalitarian 
and unacceptable here. The quixotic cham 
pions of compulsory arbitration and similar 
panaceas do not recognize that implicit in 
the steel determinations, which some of them 
condemn, are the seeds of the very “solu- 
tion” they now advocate, 


Significantiy enough the Senate Report on 
S. 1126 (page 435 of Legislative History of 


315 








1 will tell you one thing we are going 
to do through the united CIO move- 
ment: We are going to fulfill your 
heart’s desire, one of the heart's 
desires of all the steel workers; we 
are going to establish a sense of 
security for the working people of 
America heretofore unknown. We 


are going to do that by working to- 
gether to establish the guaranteed 
annual wage."’——David J. McDonald, 
Steelworkers’ president. 





the Labor-Management Relations Act of 1947) 
referring to Title II said: 


“The theory of this section is that it is 
not desirable in an economy such as ours 
for the Federal Government to play a par- 
tisan role with respect to disputes between 
management and labor and that compulsory 
arbitration is not an effective or desirable 
method to be employed.” 


Furthermore, any attempt to write com- 
pulsory arbitration into our laws would mean 
that standards for the guidance of the ar- 
bitrators would also have to be written in 
order to save the laws from constitutional 
attacks. We would then have the sad spec- 
tacle of predilected and wholly untrained 
judges making a shambles of such laws and 
the whole arbitration process by delimiting 
the standards through interpretation to such 
an extent as to make it impossible for any 
labor group to obtain essential justice. The 
case of New Jersey Bell Telephone Company 
v. Communications Workers of America 
(CIO) 18 Lasor Cases § 65,997 (N. J., 1950), 
discussed at some length by the writer in an 
article entitled “Judicial Bulls in the Delicate 
China Shop of Labor Arbitration,” 2 LaBor 
Law Journat 502, 508-510 (July, 1951), is a 
clear illustration of the coup de grace the 
courts can deliver even where they sustain 
compulsory-arbitration state statutes despite 
palpable unconstitutionality. (Amalgamated 
Association v. W. E. R. B., 19 Lasor Cases 
{ 66,193, 340 U. S. 383 (1951). 


The Public Utility Anti-Strike Statute in 
New Jersey has become as dead as a dodo 
bird because the unions in that field have 
discovered that the jealous judiciary will 
always handcuff and hobble administrative 
agencies which have dared, by law or other- 
wise, to invade their sacred province—and 
particularly in labor cases. 
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Arthur Krock’s suggestion in the New 
York Times that only retired judges should 
sit as public members raises the question 
whether complete lack of knowledge, back- 
ground and understanding of the subject 
should be a qualification for the delicate 
and difficult job of finding what would be 
reasonably acceptable to both management 
and labor. A philosopher once said that wise 
men spend most of their time undoing the 
mistakes of the merely good. 


In a wage dispute case involving the 
Chesapeake & Potomac Telephone Company 
of Baltimore the union suggested the ap- 
pointment of a priest, a minister and a rabbi. 
The company bridled at the thought of men 
of the cloth acting as arbitrators. In fact, 
one was sufficiently sacrilegious and poor 
punnish enough to suggest that their award 
might be made out of the whole cloth. The 
agreement between the parties provided 
that upon their failure to choose an arbitra- 
tion board, a supreme court justice would 
have to make the appointment. He appointed 
a former mayor of Baltimore, a utility execu- 
tive and another industrialist who had sat 
on War Labor Board panels as an employer 
representative. The ultimate award, which 
condemned the telephone workers for ask- 
ing wage increases during the last war, 
prompted the union people to suggest that 
they really needed a priest, a rabbi and a 
minister to perform the last rites over their 
moribund but just claims. 


Federal mediation service should, of course, 
be strengthened. However, the present law 
should spell out much more clearly what 
national emergencies were contemplated by 
Congress since interested groups and gov 
ernment officials have extended its meaning 
far beyond the original intent. 


There should also be drawn a clearer line 
than presently exists in the law regarding 
the jurisdiction of the different mediatory 
bodies. There are constant disputes between 
city, state and federal agencies regarding 
jurisdiction, particularly when the labor con- 
troversy happens to attract great 
attention. 


public 
Section 8 (d) of the Taft-Hartley Act 
requires parties to a labor contract to serve 
notice, 30 days prior to the termination of 
contract, on both federal and state agencies, 
of the existence of a dispute even though 
the parties might not even have started bar- 
gaining conferences. Many clients have been 
puzzled by the foregoing requirement of 
notice of the existence of a dispute when 
there has not even been a ripple of an argu- 
ment. When I told them that the provision 
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No strike in the last dozen years 
truly threatened the national welfare. 
—David L. Cole 





of law was mandatory despite its apparent 
incongruity some of them used be-bopper 
language and exclaimed, “Dig that crazy 
law,” but there are many, many other pro- 
visions in the same law which will only 
reveal their ugly heads and implications, 
as and if and when a depression hits us. 
They will then be at hand for use by those 
foolish employers who seek to destroy unions 
or rock them on their heels. Business Week, 
whose labor editor, Merlyn Pitzele, is one 
of President Eisenhower's labor advisers, 
recognized this editorially sometime ago. 

Like the wolf episode in the Little Red 
Riding Hood fable, the suddenly awakened 
people of this country will then say, “Grandma, 
what big teeth you have,” and the wolf will 
reply, “The better to eat you up with, my 
dear.” 


The Ultimate Answer 


Long years of experience have convinced 
the writer that salvation lies in collective 
bargaining with just a modicum of govern- 
ment help through mediatory agencies. 

As in the course of heavenly bodies, said 
Mr. Justice Brandeis in the case of Gilbert 
v. Minnesota, 254 U. S. 325, “Harmony in 
national life is the result of a struggle be- 
tween contending forces.” An anonymous 
but practical poet, sitting around the collec- 
tive bargaining table, dealt with the problem 
in language which was not quite so meta- 
physical when he wrote the following: 
“We wheedled and threatened and blustered, 

We ranted and wrangled and roared; 

We chided and fretted, we scoffed and we 
petted, 

We snickered and wept and implored; 

We groveled and swore and demanded, 

We spurned and we fawned and we brayed, 

We trampled on data, we tossed ultimata, 

We grumped and we stamped and inveighed ; 

We whimpered and simpered and shouted, 

Pretended, defended, and doubted; 

We smiled and we jested, reviled and pro- 
tested, 

Debated, orated and scouted; 

We fumed and we sneered and we whined, 

We flattered, cajoled, and maligned, 





Consented, revoked, and declined 
And finally the contract was signed!” 


Title II of the Taft-Hartley Act was 
shrewdly contrived to throw the weight of 
the government on the side of management 
in so-called national emergency strikes. It 
provides for seizure and sterile panels who 
are powerless to do more than ascertain the is- 
sues and recite them to the President. Finally, 
it provides for injunctions. The unfairness 
of the injunction is manifest. It constitutes 
an order that labor lay down its single 
economic weapon and work under conditions 
imposed by management. True it also bars 
the lockout—a device rarely employed and 
certainly not since this law became effective 
Though the Railway Labor Act and the 
Smith-Connelly Act preserved the status quo 
during the injunction period, this law does 
not. An employer may reduce wages, in- 
crease hours of work and do anything short 
of a lockout while the injunction is in effect. 


Out of the boiling cauldron, heated by 
public opinion, and out of the implicit threats 
to many of the institutions we hold dear, 
may come definitive answers to replace the 
amorphous, hit or miss and downright clumsy 
handling of collective bargaining. 

The phenomenon up to the present time 
has been striking. Full maturity seems to 
be reached only when death enters and 
threatens life, and human grandeur, resource- 
fulness and ingenuity only reach their apex 
when fate (including a national union) has 
struck, 

A rational, objective and nonpolitical ap- 
proach might still bring us to that cherished 
state in both human and labor-management 
relations so beautifully depicted in the old 
hymn containing the lines: 


“Take from the soul the strain and stress 
And let our ordered lives confess 
The beauty of thy peace.” 


To that large army of devoted public 
servants who have been frequently nameless 
and have spent the best years of their lives 
in laboring valiantly to bring stability into 
our troubled industrial world and may now 
be compelled to walk the plank of political 
expediency we rededicate the poem of Edna 
St. Vincent Millay: 
“My candle burns at both ends; 
It will not last the night; 
But ah, my foes, and oh, my friends— 
It gives a lovely light !”"* 


[The End] 





published by Harper & Brothers. Copyright, 
1918, 1946, by Edna St. Vincent Millay. 


Mediators 


* “First Fig,’’ from A Few Figs from Thistles, 





The Eternal Triangle in Labor 


WHEN RIVAL UNIONS IN A PLANT VIE FOR RECOGNITION, A 
DILEMMA FACES THE EMPLOYER. THE NLRB AND THE COURTS 
DO NOT ALWAYS AGREE ON THE ANSWER TO THE PROBLEM 





Although the writers are employed on 
the staff of the National Labor Re- 
lations Board, the contents of this article 
are the result of independent research 
and are in no wise to be considered as 
official pronouncements of either the 
NLRB or its general counsel. 





N A DECISION rendered some months 

ago,’ the Court of Appeals for the Fourth 
Circuit set aside an order of the National 
Labor Relations Board* wherein an em- 
ployer had been held to have violated cer- 
tain provisions’ of the National Labor 
Relations Act by, among other things, 
granting recognition to a union despite the 
claimed interest of a second union and the 
pendency of a representation proceeding 
before the Board. The court, agreeing with 
the dissent of one of the Board members, 
held that the submission by the “favored” 


union to the employer of evidence of having 
been designated as bargaining agent by a 
majority of the employees involved, was 
adequate justification for—indeed, created 
an obligation upon—the employer to grant 
the recognition given. Stripped of com- 
plexities,* the decision represents, it seems 
to the writers, an indication of judicial 
sentiment toward possible expansion of the 
Board’s so-called Midwest Piping doctrine; 
and it calls for a re-examination of the 
doctrine and its implications. 


Among the situations which most perplex 
an employer is that which arises out of 
simultaneous claims for recognition by rival 
unions, particularly when one of the unions 
and the employer have had a continuing 
bargaining relationship. The typical (but 
not universal) desire is to maintain the 
existing relationship, for in that direction 
lies some degree of predictability of labor 
costs. On the other hand, the question 





1 Stewart Warner Corporation v. NLRB; Local 
1013, International Brotherhood of Electrical 
Workers, AFL v. Same; 21 LABOR CASES 
q 66,764, 194 F. (2d) 207 (CA-4, 1952). 

2 Stewart Warner Corporation, 94 NLRB 607 
(1951). 

3Sec, 8(a)(1): ‘It shall be an unfair labor 
practice for an employer to interfere with, 
restrain, or coerce employees in the exercise of 
the [self-organizational] rights guaranteed in 
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Section 7’; and Sec. 8(a)(2): to domi- 
nate or interfere with the formation or admin- 
istration of any labor organization or contribute 
financial or other support to it "i 

*Also involved were allegations of inde- 
pendent acts of assistance to the union, dis- 
criminatory discharges and discouragement of 
activity on behalf of the second union, as well 
as the ideological leanings of the latter union. 
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Relations 


arises: Do the employees feel strongly 
enough about the change to disrupt pro- 
duction? And the problem is intensified 
during a period of production for defense 
when pressure is being exerted from all 
sides to maintain uninterrupted collective 
bargaining with the choice of the majority 
of the employees so that there may be a 
maximum concentration of physical and 
mental efforts on production operations, 


The Board's Dilemma 


But the problem is not the employer’s 
alone. The NLRB early recognized the 
desirability of a stable labor relationship. 
It has always attempted to steer a course 
which has best met the test of maintaining 
stability commensurate with the assurance 
to workers of their right of self-organiza- 
tion. Thus, although the Wagner Act made 
no provision therefor, the Board, in the 
interests of stability, very early established 
the general principle that a representation 
question once settled could not be reopened 
during the term of a contract reached 
through collective bargaining; a principle 
which, basically, has been unaffected by 


the passage of time and of the Taft-Hartley 
amendments,’ On the other hand, in line 
with the adjuration of the act that wishes 
of the employees be given weight, the Board 
has hedged this “contract bar” principle 
with exceptions.® In each situation where 
there is a possible conflict between the need 
for stability and the desire for self-deter- 
mination, the Board has, on the whole, 
found that solution which has appeared to 
accommodate itself to both.’ 

One of the knottier problems arising in 
this field of stability versus employee self- 
determination is that which is found where 
there are rival claims—typically, the situa 
tion in which a labor organization (which 
we shall sometimes hereafter call the outside 
union) serves notice upon an employer that 
it has been designated as bargaining agent 
by a majority of his employees and requests 
or demands bargaining rights in the face 
of an existing, but about-to-expire, contract 
between the employer and a second labor 
organization (the incumbent union). Con- 
sider this dilemma: If the Board inter 
preting the act, permits the employer to 
execute a new contract with the incumbent 
union—or, indeed, to grant recognition to 





5 See the authors’ Disaffiliation, 1 Labor Law 
Journal 585, 586. 
® Article cited at footnote 5, p. 586. 


Eternal Triangle in Labor Relations 


™ Millis and Brown, From the Wagner Act to 
Taft-Hartley, p. 160. 
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and to execute a contract with the outside 
union—it is, to the extent that a real ques- 
tion concerning representation may exist, 
possibly depriving employees of their right 
to be represented by their majority choice. 
If, on the other hand, it requires the em- 
ployer to refrain from taking any affirmative 
steps in the direction of dealing with one 
of the two organizations as bargaining 
agent to the exclusion of the other, it is 
creating a gap in the collective bargaining 
of the employees involved and, thereby, is 
frustrating the attainment of stabilized labor 
relations which is one of the purposes of 
the act.’ 

Before proceeding further, let us delineate 
and delimit the purview of this paper. 
While the Board’s—and the employer’s— 
problem may be just as perplexing in the 
case of two rival claims where the plant 
is presently unorganized, the situation there 
is not as acute from the standpoint of 
effectuating the purposes of the act since 
there is no existing stability which could 
be upset by a hiatus in collective bargain- 
ing. (It seems clear that in such cases the 
employer may not favor one organization 
at the expense of the other.*) Nor are we 
concerned with the case in which the em- 
ployer, in addition to granting recognition 
to or signing a contract with one of two 
unions, commits various independent acts 
of interference, restraint, coercion or assist- 
ance. (In these cases, of course, there will 
be a finding of unfair labor practice, but 
the finding will be based upon conduct 
which is broader and more obvious than 
the mere grant of recognition and/or execu- 
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tion of a contract.) We are concerned 
only with the effect of an employer’s choice 
and his implementative action when faced 
with rival claims in the face of an almost- 
expired contract, and we are seeking to 
isolate that factor, 


The answer which first comes to mind 
for the solution of the problem under dis- 
cussion is to dispose of the question of rep- 
resentation immediately so that there will be 
no gap in collective bargaining and, yet, 
the desires of the employees will be given 
full weight. This is more easily said than 
done. For one thing, although the Board’s 
representation processes are at the disposal 
of the parties for a prompt resolution of 
the question, experience demonstates that 
at least one of the three parties involved— 
the employer, the outside union, or the 
incumbent union—will “drag his feet”; and, 
since all parties must acquiesce in a “con- 
sent” election, the refusal of any of them 
to enter into the agreement will make it 
necessary for formal proceedings to be in- 
stituted and for a formal decision and direc- 
tion of election eventually to be issued. 
Second, at any time before a_ represen- 
tation proceeding has resulted in a certifi- 
cation, the filing of a charge of “favoritism” 
by one or another of the two labor organi- 
zations will serve to suspend action on the 
representation case, an administrative pro- 
cedure which has been developed on the 
sound basis that a fair representation elec- 
tion cannot be held in an atmosphere of 
unfair labor practice.” 

A second answer is to allow the employer 
to deal exclusively, at his option, with one 





§ Stability as we are using it here, is that 
stability which results from the crystallization 
of working conditions as the result of a meeting 
of minds at the bargaining table; and is that 
stability which the Board felt was being served 
by the invocation of its contract-bar rule. As 
the Board said in Leo Hart Manufacturing Com- 
pany, 26 NLRB 125, 129 (1940): 

“Where a contract of reasonable duration 
providing for exclusive recognition is made with 
a labor organization that is the statutory repre- 
sentative of the employees as to whom recogni- 
tion igs granted, the Board, in furtherance of 
the purposes of the Act. to attain stabilized 
labor relations in industry through collective 
bargaining agreements, should not proceed 
pending the contract, to an investigation and 
determination of representatives.”’ 

The writers are aware that stabilization in 
labor relations has been used in at least two 
other senses: the stabilization of wages, hours 
and working conditions as between competitive 
enterprises, which is the general objective of 
unionism and which is mentioned in the pre 
amble of the act; and the stabilization which 
arises out of the job satisfaction of employees 
and which displays itself in uninterrupted pro- 
duction. 
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* NLRB v. Waterman Steamship Corporation, 
2 LABOR CASES { 17,054, 309 U. S. 206, 226 (1940); 
Valley Mould & Iron Corporation v. NLRB, 3 
LABOR CASES { 60,197, 116 F. (2d) 760, 764 
(CCA-T, 1940); NLRB v. Sunbeam Electric Man- 
ufacturing Company, 6 LABOR CASES { 61,433, 
133 F. (2d) 856, 860 (CCA-7, 1943); Elastic Stop 
Nut Corporation, 8 LABOR CASES { 62,155, 142 
F. (2d) 371, 371-376 (CCA-8, 1944), cert. den., 
323 U. S. 722 (1944); Pacific Gas ¢& Electric 
Company, 4 LABOR CASES { 60,393, 118 F. (2d) 
780 (CCA-9, 1941); Radio Industries, Inc., 2 CCH 
Labor Law Reports (4th Ed.) { 12,020, 101 
NLRB, No. 158 (1952). 

” There is a procedure whereby both a charge 
and a petition can be processed simultaneously 
—namely, if the charging party waives the 
right to use the material in the charge as a 
ground for protesting a possible defeat in an 
election arising out of the representation case. 
There is little likelihood, however, that a party 
charging that the employer has favored a rival 
will sign such a waiver: and, although the 
regional director may, in his discretion, proceed 
in some cases without a waiver, it is quite 
unlikely that he will exercise his discretion in 
favor of simultaneous proceedings where, as 
here, the very nature of the charge indicates 
that a fair election cannot be held. 
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or another of the rivals pending the dis- 
position of the question of representation. 
This might be regarded as the “realistic” 
approach toward stability—for surely an 
employer who wished to avoid stoppages 
of work would be likely to lean in the 
direction of recognizing that union which 
in his best judgment is the choice of most 
of his employees. Or—and this is a sub- 
sidiary answer—we might require the em- 
ployer to continue to deal exclusively with 
the incumbent union pending a resolution 
of the question, in one stroke removing 
the implication that the “boss” favors one 
union over the other and placing the burden 
of making a change upon the party asking 
for the change.” But the adoption of this 
answer in either of the forms given may, 
by its very adoption, render impossible the 
holding of a fair election between the rival 
unions; for, whether the resulting situation 
is a result of the employer’s choice or not, 
the possession of the exclusive bargaining 
agency by one of the unions cannot help 
but give that union a distinct advantage in 
the eyes of those who, even temporarily, 
depend upon it for the maintenance or 
betterment of existing working conditions. 
A third answer is to prohibit the employer 
from dealing exclusively with either of the 
rival unions. While the acceptance of this 
alternative means a break in the continuity 
of the exclusive bargaining relationship— 
carrying with it the resultant deterioration 
of stability—the employees’ self-determina- 
tional rights are most fully preserved. 


The Midwest Piping Doctrine 


It is the last 


answer which the Board 
has adopted. Recognizing that the filing 
of a petition for certification presumptively 
establishes the existence of a question con- 
cerning representation, the Board, applying 


its Midwest Piping rule,” has held that if 
the presumed question still exists in fact 
at the time of a grant of exclusive recog- 
nition by the employer, he has interfered 
with the self-organizational rights of his 
employees and has assisted one labor organ- 
ization at the expense of another. Based 
upon the consideration that the employer 
has failed to display the required neutrality, 
that he has usurped a Board function, or 
upon both considerations, this basic prin- 
ciple has survived™ in a field where few 
precepts retain their validity year after year. 


The basic principle has, of course, been 
qualified where circumstances demanded it. 
One set of qualifications, laid down by the 
Board itself, has made clear what had been 
only loosely implied in the Midwest Piping 
case and those early cases which followed 
it—namely, that both the filing of a petition 
for certification and the existence of a real 
question of representation at the time of 
the employer’s action are prerequisites to 
a Midwest Piping finding. Thus, where no 
petition is actually filed,“ or where one is 
filed subsequent to the employer’s execution 
of a collective bargaining contract and more 
than ten days after the rival union has 
notified the employer of its claim of inter- 
est,“ no unfair labor practice will be found. 
The same result has been reached where 
a petition, although filed shortly after the 
claim of interest was made, did not ripen 
into a finding that a question of represen- 
tation existed, either because it was filed 
prematurely with respect to the last cer- 
tification,” because action based upon it 
was barred by the existence of a collective 
bargaining contract which was to be in 
effect for some time yet,” or where the unit 
sought was not appropriate for collective 
bargaining purposes.” And one can safely 
assume, although the Board has not been 
called upon to pass on the issue, that if 





% The Board has impliedly recognized that 
there is a distinction in applying its general 
rules pertaining to employer neutrality between 
the treatment of an incumbent and that ac- 
corded an outside union. See note 3 in Stewart- 
Warner Corporation (cited at footnote 2) where- 
in the Board majority rejected, in this case 
which involved employer recognition of an out- 
side union, the citation of a case involving 
recognition of an incumbent union; also foot- 
note 43 in Spitzer Motor Sales, Inc., 102 NLRB, 
No. 39, wherein the Board distinguished its 


decision there from its decisions made in cases. 


where the assisted union had been the in- 
cumbent. 

2So called after one of the earlier cases in 
its development, Midwest Piping and Supply 
Company, Inc., 63 NLRB 1060 (1945). 

13 Phelps Dodge Copper Products Cerporation, 
63 NLRB 686 (1945); J. Spiewak & Sons, 71 
NLRB 770 (1946); Radio Corporation of Amer- 
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ica, 74 NLRB 1729 (1947); Douglas Canning 
Company, Inc., 85 NLRB 1004 (1949): Interna- 
tional Harvester Company, Canton Works, 87 
NLRB 1123 (1949); Sun Oil Company, 89 NLRB 
833 (1950); Alaska Salmon Industry, Inc., 98 
NLRB, No. 180 (1952). , 

4% Chicago Freight Car & Parts Company, 83 
NLRB 1163 (1949). 

4% A bare claim of interest, not followed within 
ten days by the filing of a petition, will not be 
effective as raising a representation question, 
should a collective agreement be executed before 
a petition is actually filed. General Electric 
X-Ray Corporation, 67 NLRB 997 (1946). 

*% Lift Trucks, Inc., 7 NLRB 998 (1948). 

% Gulf Shipside Storage Corporation, 91 NLRB 
181 (1950). 

% Roegelein Provision Company, 99 NLRB, 
No. 130 (1952). Cf. William Penn Broadcasting 
Company, 93 NLRB 1104, 1106 (1951); 94 NLRB 
1175, 1176 (1951). 
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The human welfare state is the great 
political invention of the twentieth 
century. Labor was its prime pro- 
moter. It was the first group to feel 
most keenly the economic insecurity 
of the new industrial age. It was 
the first to acquire a mass conscious- 
ness of the ravages of the modern 
factory system and of the ruthless 
character of depression. And so it 
moved for protection on various 
fronts — from workmen's compensa- 
tion to unemployment insurance. But 
while labor was the prime promoter 
of the new human welfare state, all 
groups in society—farmers, business 
and the professions—were its bene- 
ficiaries. —William O. Douglas 





a petition were withdrawn prior to a finding 
that a representation question existed, a 
charge based upon employer action which 
has been taken after the petition was filed 
would be dismissed. 

Another set of qualifications has to do 
with what has sometimes been called the 
“technical” nature of a representation ques- 
tion found to exist. For example, there 
have been cases in which an employer, 
following the filing of a petition by one of 
two rival unions, has recognized one of the 
rivals; in which, ultimately, a question con- 
cerning representation was found by the 
Board to exist; but in which, by virtue of 
events occurring subsequent to the finding, 
the representation question has, in all reality, 
vanished, It is in this field that the courts 
have most often disagreed with the Board. 

The final disposition of a number of cases 
involving a group of West Coast canneries 
serves to shed light upon the nominally 
disparate treatment by the Board and by 
the courts of the Midwest Piping situation, 
where subsequent events raise complications. 
Elections were directed to be held in a mas- 
ter decision,” issued in the fall of 1945. 
Having been held, they were set aside by 





the Board on February 15, 1946, on the 
basis of objections by one of the partici- 
pating unions,” the Board, in this decision, 
warning that the employers might not “pend- 
ing a new election, give preferential treat- 
ment to any of the labor 
invelved, although they may recognize each 
one as the representative of its members.” ™ 
Despite this warning, various of the em 
ployers proceeded to grant exclusive recog- 
nition to and execute contracts with one 
of the participating unions within two weeks, 
and a series of unfair labor practice charges 
were filed. The complaint arising out of 
one of these charges was dismissed by the 
Board on the ground that the union with 
which the contract was signed 
only one which still in existence at 
the time of the execution of the contract; 
hence, said the Board, no real question con- 
cerning representation existed despite the 
fact that the representation case, technically, 
was still pending.” In the Flotill case and 
three others,” the Board, following Midwest 
Piping, found that an unfair labor practice 
had been committed; but the United States 
Court of Appeals for the Ninth Circuit, 
on the basis of events occurring subsequent 


organizations 


was the 
was 


to the hearings before the Board—namely, 
the eventual dismissal of the petitions upon 
the pendency of which the Board had based 
its findings of Midwest Piping violation—set 
aside the Board’s orders in two of the 
cases.“ In a final case* the Board not 
only found a Midwest Piping violation to 
exist but, on the subsequent 
election 


basis of a 


which was won by the charging 
union, ordered the employer to bargain with 


that union. 


Two more decisions round out the pic- 
ture. Joard findings of Midwest Piping 
violation were reversed by courts where, in 
one case, 100 per cent of the affected em- 
ployees had “gone over” to a union which 
was thereupon recognized by the employer 
in the face of a still pending finding by 
the Board that a question concerning repre- 
sentation existed; ” and where, in the case 
with which this paper was introduced, the 


“a 


favored” union had won a representation 





1” Bercut-Richards Packing Company, et al., 
64 NLRB 133 (1945), as supplemented thereafter 
in case cited at footnote 20. 

2%” Bercut-Richards Packing Company, 65 NLRB 
1052 (1946). See footnote 19 

*t Case cited at footnote 20, at p. 1057. 

= Ensher, Alexander & Barsoom, Inc., 74 
NLRB 1443, 1444 (1947). 

% Flotill Products, Inc., 70 NLRB 119 (1946); 
Lincoln Packing Company, 70 NLRB 135 (1946); 
G. W. Hume Company, et al., 71 NLRB 533 
(1946); Basic Vegetables Products, Inc., 75 
NLRB 815 (1948). 
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* NLRB v. Flotill Products, Inc., 17 LABOR 
CASES {| 65,622, 180 F. (2d) 441 (CA-9, 1950) and 
NLRB v. G. Hume, et al., 17 LABOR CASES 
{ 65,623, 180 F,. (2d) 445 (CA-9, 1950). (In the 
latter case, the court did enforce a part of the 
Board order which is not relevant to the sub- 
ject at hand.) 

5 Stanislaus Food 
NLRB 260 (1948). 

* NLRB v. Standard Steel Spring Company, 
18 LABOR CASES { 65,675, 180 F. (2d) 942 (CA-6, 
1950), setting aside 80 NLRB 1082 (1948). 


Products Company, 79 
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No labor leader ever pretended that 
labor votes alone could swing an 
election, or that there is such a thing 
as a labor vote that can be ‘‘deliv- 
ered."’ Trade unionists are like any- 
body else, they want to make up 
their own minds. 


—The Hosiery Worker 





election, the actual certification was being 
withheld only because of the pendency of 
unfair labor practice charges, and independ- 
ent proof of designation by a majority of 
the employees had been furnished to the 
employer by the union.” 

In sum, the general principle still holds 
that an employer confronted by a claim 
for recognition from a union other than that 
with which he has been dealing cannot deal 
exclusively with any union, provided a peti- 
tion for certification is filed with the Board 
within ten days of the making of the rival 
claim, the bargaining unit covered is appro- 
priate and the petition is timely filed with 
reference to any existing contract Al- 
though this principle appears to have taken 
a buffeting in the courts—in none of the 
reported cases has the Board been directly 
upheld in a Midwest Piping decision—each 
of the courts’ decisions has concerned itself 
with the reality of the existence of a repre- 
sentation question. (This is the question 
which the Board itself had attempted to 
answer; the apparent differences arose, for 
the most part,” as a result of the courts’ 
possession of more recent evidence bearing 
upon the question concerning representa- 
tion.”) And the Board itself, in the Ensher 
case, noted that the Midwest Piping doctrine. 


“necessary though it is to protect freedom 
of choice in certain situations, can easily 
operate in derogation of the 
continuous collective bargaining, and should, 
therefore, be strictly construed and sparingly 
applied.” n' 


practice ol 


Having thus apparently adjusted itself 
to the thinking of the courts as expressed 
in the Flotill and Standard Steel Spring deci- 
sions, the Board in two subsequent cases 
refused to extend the Midwest Piping doc- 
trine to situations wherein employees were 
acting in concert for the purpose of wresting 
recognition from their employers while rep 
resentation proceedings were pending In 
1950, the Board found that the Hoover Com- 
pany had unlawfully discharged employees 
for engaging in a boycott even though that 
boycott to compel the em 


was designed 


ployer to recognize a union in a period 
during which a petition for certification filed 
by another being processed; ™ 
the rationale given by the Board that 
there “substantial uncertainties inher 


ent in the situation,” for example, the boy 


union was 
was 


were 


cotting union might have settled for a mem 
bers-only contract, the result of which would 
have been that the recognition sought would 
not necessarily be violative of the act.” And, 
in Electronics Equipment Company, Inc." a 
case involving similar facts, the Board again 
found that the employer, in discharging an 
employee for activity in furtherance of a 
strike for recognition of a union while the 
petition of a rival union was pending, had 
violated the act. But here again, said the 
courts, the Board was wrong. The Court 
of Appeals for the Sixth Circuit refused to 
enforce that part of the Hoover order which 
is pertinent here,” the court noting that the 
“employees in question were not entitled 
to reinstatement in j refusal 


view of their 





27 Stewart-Warner Corporation V. NLRB; Local 
1013, International Brotherhood of Electrical 
Workers, AFL wv. NLRB, 21 LABOR CASES 
{ 66,764, 194 F. (2d) 207 (CA-4, 1952), setting 
aside 94 NLRB 607 (1951). 

* This does not apply to the Standard Steel 
Spring and Stewart-Warner decisions, cited at 
footnotes 26 and 27. Here, the courts disagreed 
with the Board's interpretations of the facts 
in the record. 

* The Board itself has reversed its trial 
examiners on the basis of events occurring sub- 
sequent to the hearing before the trial examiner 
but prior to the decision of the Board. Hnsher 
case cited at footnote 22: Roegelein case cited 
at footnote 18. Also, cf. General Electric Com- 
pany, 103 NLRB, No. 82. 

* Case cited at footnote 22, at p. 1445. Also, 
in Siler Mill Company, 92 NLRB i680 (1950), 
the Board refused to expand the principle to 
cover a situation wherein an employer signed 
a collective bargaining agreement with a union 
for a new mill, despite the fact that another 
union was the bargaining agent at his estab 
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lished mill, in the absence of a showing that 
both mills were in the same bargaining unit 

* The Hoover Company, 90 NLRB 1614 (1950) 

Case cited at footnote 31, pp. 1618-1619 
Chairman Herzog expressed still another reason 
for his reluctance to apply Midwest Piping to 
the case: to wit, the adjurations of the courts 
in the Flotill and Standard Steel Spring cases 
cited in footnotes 24 and 26 respectively 

'94 NLRB 62 (1951) 

“The Hoover Company v. NLRB, 20 LABOR 
CASES { 66,433, 191 F. (2d) 98 (CA-6, 1951). The 
language of the court here bears a similarity to 
that of the dissent by Board Member Reilley in 
a case decided six years earlier—Columbia Pic 
tures Corporation, 64 NLRB 490 (1945); also to 
that used by the New York Court of Appeals 
in Goodwins, Inc. v. Hagedorn, 20 LABOR CASES 
{ 66,609, 303 N. Y. 300 (1951). (For a discussion 
of the jurisdictional aspects of the latter case 
see Ratner, ‘Problems of Federal-State Juris- 
diction in Labor Relations,’’ 3 Labor Lau 
Journal 750 (November, 1952).) 





to discontinue a boycott, the purpose of 
which [achieving union recognition while 
a representation case was pending before 
the Board] was unlawful”; and the Second 
Circuit remanded the Electronics case to the 
Board ™ for a finding as to the real purpose 
of the employee’s activity.” And so, appar- 
ently, the courts have placed employee 
action designed to achieve exclusive recog- 
nition for a union where an NLRB repre- 
sentation case is pending in the same 
precarious position as employee action seek- 
ing to force an employer to grant a wage 
increase in violation of a federal statute” 
or to grant recognition to an outside union 
in the face of an existing certification of 
a rival union.” 


Incidental Effect 
Upon Area of Permissible Action 


Let us examine more specifically what 
an employer may/must/need-not do in the 
Midwest Piping situation. 


The proscription against exclusive bar- 
gaining found in the general rule discussed 
earlier must be qualified in some slight 
degree. It would appear—although the 
records are singularly free of specific refer- 
ence—that where, despite the existence of 
a collective bargaining contract, an election 
would be directed by the Board in view of 
the imminence of the expiration of that 
contract,” an employer may, for the re- 
maining term of that contract, honor each 
of the provisions thereof, including the 


obligation to deal exclusively with the in- 
cumbent union.” For example, where an 
otherwise legal“ collective bargaining agree- 
ment between Employer E and Union A 
will not expire until December 31 and 
where, pursuant to a timely claim of in- 
terest, Union B has filed a petition for cer- 
tification with the Board late in October, 
present indications are that, despite the 
pendency of the petition and of a question 
concerning representation, Employer E may 
treat Union A as the exclusive representa- 
tive of his employees until December 31. 


Once a contract such as that described in 
the preceding paragraph has, by its terms, 
expired, the situation is radically changed. 
Now, of course, the exclusive bargaining 
arrangement is prohibited under the Mid- 
west Piping doctrine. But it has been held 
that the terms and provisions of the expired 
contract may be indefinitely extended, short 
of those provisions involving exclusive 
recognition and union security.* And, of 
course, the employer is free to deal with 
any labor organization for its members only. 
The adoption of the latter procedure makes 
for a de facto recognition of the employees’ 
desires with respect to their choice of bar- 
gaining agent, and it provides an avenue 
for coping with day-to-day problems with- 
out interruption; the only drawback, of 
course, is that the exclusiveness of the bar- 
gaining relationship is absent.“ 

This does not mean, of course, that an 
employer must deal with each of the rival 





% NLRB v. Electronics Equipment Company, 
21 LABOR CASES { 66,777, 194 F. (2d) 650, (CA-2, 
1952). 

* The Board had stated that it was not clear 
whether the activity was aimed at the achieve- 
ment of exclusive recognition but that, even if 
it was, it was protected activity. (Case cited at 
footnote 33, pp. 63, 64.) The court, though 
pressed, did not feel called upon to decide 
whether the latter conclusion was a correct one. 
Since the remand, the Board—Order of Febru- 
ary 4, 1953 (unpublished)—has found that the 
purpose of the strike was the attainment of 
exclusive bargaining. 

* American News Company, Inc., 55 NLRB 
1302 (1944). 

* Thompson Products, Inc., 70 NLRB 13 
(1946), 72 NLRB 886 (1947); also, see Sec. 8 
(b) (4) (c), of the Taft-Hartley Act. 

%* Normally a contract of reasonable duration 
serves to block an election in a representation 
case. Among the exceptions, however, is the 
situation in which the contract will shortly ex- 
pire. Black Diamond Steamship Corporation, 
2 NLRB 241 (1936), and numerous decisions 
thereafter. 

See Phelps Dodge case cited at footnote 13. 
Also, see Stewart-Warner Corporation, 102 
NLRB, No. 130. 

“1 Where some defect renders the contract in- 
effective as a bar to an election—for example, 
where there is an illegal union security clause— 
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the employer may not accord exclusive recogni- 
tion to the contracting union following the 
appropriate filing of a petition, even for the 
unexpired period of the contract. (In addition 
to the Midwest Piping proscription, such a con- 
tract might, for other reasons, constitute the 
basis for an unfair labor practice finding.) 

“# Phelps Dodge case cited at footnote 13, at 
p. 687. 

4 Sunbeam Corporation, 99 NLRB, No. 89 
(1952); and see the case cited at footnote 31, at 
p. 1618. But, in this connection, a word of cau- 
tion might be in order. In the first place, a 
“members only’’ contract should be executed 
with each rival union making a claim. (Sun- 
beam Corporation, above.) Second, and exist- 
ing precedents give no clue as to this, it would 
appear that the benefits derived as a result of 
members-only arrangements should be so dis- 
tributed as to negate an appearance of encour- 
agement or discouragement of membership or 
nonmembership in any labor organization. But 
see NLRB v. Reliable Newspaper Delivery, Inc., 
19 LABOR CASES { 66,222, 187 F. (2d) 547 (CA-3, 
1951) 

“For a discussion of the importance of the 
feature of exclusiveness, see Houde Hngineering 
Corporation, 1 Decisions of the (Old) National 
Labor Relations Board 35, 40-43 (1934), and 
Guide Lamp Corporation, 1 Decisions of the 
(Old) National Labor Relations Board 47 (1934). 
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The problem of prices, wages and 
productivity is not a subject just for 
the professors of economics. This sub- 
ject is fundamental to every trade 
union. It affects every phase of our 
trade union work, for our trade 
unions exist primarily to build a bet- 
ter life for working men and women. 
The union which ignores the problems 
of prices, wages and productivity— 
the union which does not place these 
matters first-—that union cannot in 
the long run provide service and 
progress for its members and for the 
community in which it lives. 

—tThe late Allan S. Haywood 





unions for that union’s members. At least, 
no decisions have been found which create 
such an obligation.” And since, as we have 
seen, he is forbidden to grant exclusive 
recognition to and/or sign a new exclusive 
bargaining contract with any one of a num- 
ber of rival unions while a representation 
question is pending, it is clear that he is 
not obligated to deal exclusively with any 
one of these unions. A charge of refusal 
to bargain“ would be dismissed in view 
of the fact that an employer, if he granted 
the recognition in question, would thereby 
be engaging in a Midwest Piping violation.“ 
As a matter of fact, it has recently been 


held that as long as a petition is pending, 
whether or not a representation question 
is ultimately found to exist, an employer 
has no obligation to bargain.“ In other 
words, one of the courses which the em- 
ployer may pursue—provided that a petition 
for certification is pending—is one of total 
inaction. 


Another possible course of conduct was 
hinted by the trial examiner in his inter- 
mediate report involving Standard Steel 
Spring,” wherein he said: 


“The Respondent need not have usurped 
the function of the Board when it recog- 
nized the Steelworkers as representative of 
the powerhouse employees by the very 
simple device of specifically reserving in 
the contract that the powerhouse employees 
were to be included or excluded depending 
upon the Board's disposition of the repre- 
sentation dispute.” 


In other words, the examiner would have 
condoned a procedure whereby an employer 
and one of several rival unions enter into 
an exclusive bargaining contract, provided 
that the contract by its terms, terminated upon 
an intervening Board certification.” The le- 
gality of this procedure has not been passed 
upon either by the Board or any court. 


Whether or not the Midwest Piping prin- 
ciple would be applied—there have been no 
pertinent decisions as yet—to the so-called 
“disaffiliation” cases™ is problematical. On 
first impression, it would appear, that while 





* The general counsel for the Board has spe- 
cifically found no such obligation to exist. 
Administrative Decision, Case No. 418, 2 CCH 
Labor Law Reports (4th Ed.) § 11,913 (1952). 
By implication and by dicta, both the courts 
and the Board have set a precedent for this 
ruling. (NLRB v. Brashear Freight Lines, 
Inc., 4 LABOR CASES { 60,447, 119 F. (2d) 379, 
382 (CCA-8, 1941); Olin Industries, Inc., 86 
NLRB 203, 206 (1949): Agar Packing & Provi- 
sion Corporation, 81 NLRB 1262, 1264 (1949). 
But, for dicta to the contrary, see Douds v. 
Local 1250, Retail Wholesale Department Store 
Union of America, CIO, 16 LABOR CASES { 65,015, 
173 F. (2d) 764 (CA-2, 1949), rehearing den., 
16 LABOR CASES { 65,118. 

* Sec. 8 (a) (5): ‘‘It shall be an unfair labor 
practice for an employer to refuse to 
bargain collectively with the representatives of 
his employees... .”’ 

“J, Spiewak d& Sons, cited at footnote 13, 
p. 771, enforced as modified in respects imma- 
terial hereto, 17 LABOR CASES { 65,600, 179 F. 
(2d) 695 (CA-3, 1950). Of course, where one of 
the rival claimants is a dominated union, as 
opposed to one which has been favored merely 
by the aecording of recognition and/or the 
execution of a contract, a different result will 
be reached; in such cases the employer may 
be required to bargain collectively with the 
sole ‘“‘legitimate’’ union. Pacific Plastic € 
Manufacturing Company, €8 NLRB 52 (1946); 
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Supersweet Feed Company, 62 NLRB 53 (1945); 
Karp Metal Products Company, Inc., 42 NLRB 
119 (1943), enforced in respects pertinent hereto 
in 6 LABOR CASES { 61,511, 134 F. (2d) 954 
(CCA-2, 1943); Food Machinery Corporation, 41 
NLRB 1428 (1942): Tehel Bottling Company, 30 
NLRB 440, 452 (1941). 

* This principle, and all that it implies, is 
graphically illustrated in a recent Board deci- 
sion, Union Carbide and Carbon Corporation, 
2 CCH Labor Law Reports (4th Ed.) { 11,784, 
100 NLRB, No. 117 (1952). Here, the Board 
held that the employer was justified in refusing 
to bargain with the union otherwise entitled to 
exclusive bargaining rights upon the filing of 
a petition for certification by a rival union but 
that the employer was no longer justified in its 
continued refusal after that petition had, for 
reasons not relevant hereto, been dismissed. 

* Dated July 20, 1948. Reprinted with the 
Board's order, 80 NLRB 1082, 1089 

“Cf. Sec. 8 (d) of the Taft-Hartley Act, 
wherein an ‘‘intervening certification’’ renders 
inapplicable certain requirements of bargaining 
collectively. 

*%t These are cases arising out of the attempted 
secession of the membership of an incumbent 
union, resulting in conflicting claims as to which 
union is the party to an existing contract. For 
details, see the authors’ ‘‘Disaffiliation,’’ 1 
Labor Law Journal 585 (May, 1950). 
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a petition seeking to clarify the represen- 
tation question is pending, the employer 
faced by two organizations each claiming 
the right to administer the existing contract 
would have no more justification for taking 
matters in his own hands than any em- 
ployer faced by rival claims. On the other 
hand, as has been pointed out earlier, an 
employer faced with rival claims may “live 
out” the terms of the original contract; 
and the employer in the disaffiliation situa- 
tion might well argue, should he choose to 
treat one of the claimants as the original 
or successor party to the contract, that he 
should have no less right to “live out” the 
contract.” 


Throughout this paper, the authors have 
lumped together and have used interchange- 
ably the grant of recognition to and the sign- 
ing of a contract with one of two rival unions 
in the face of the pendency of a represen- 
tation question; and have treated either ac- 
tion as constituting a violation of the act. 
Actually, there has been no decision in 
which the finding of a Midwest Piping unfair 
labor practice has been based solely upon 
the granting of exclusive recognition—or, 
what is substantially the same, the contin- 
uation of an exclusive-recognition relation- 
ship—in the absence of the execution or 
renewal of a contract.” But the remedy 
3oard in Midwest Piping 


afforded by the 
cases, an order upon the employer not only 
to cease giving effect to the contract but 
also to withdraw and withhold recognition 


from the favored organization until and 
unless that organization shall have been 
certified by the Board, clearly indicates that 
the Board considers that both acts require 
correction. 


ee pate aane eed case, popes Sa 


It is primarily the employer’s sphere of 
action which is affected by the Midwest 
Piping doctrine. But what of its effect upon 
unions? As has earlier been pointed out 
herein, conduct of unions designed to force 
an employer to commit a Midwest Piping 
violation, even though that conduct may 
not be an unfair labor practice per se, 
carries with it a major disability—it is not 
considered activity which is protected under 
Section 7 of the act." And, on the reverse 
side of the coin, it is suggested that a union 
which becomes a party to a Midwest Piping 
contract—the “favored” union—may find 
itself in difficulties if an unfair labor prac- 
tice charge is filed against it. Here, we 
have no Board decisions in point,” and so 
we must look for analogies. Where there 
have been defective union security clauses 
—either because they did not measure up 
to the standards set by Congress in Section 
8 (a) (3)™ or because the administrative 
steps called for by that section had not been 
taken by the parties—in otherwise legal 
contracts, the Board has found that both 
the employers and the unions involved have, 
by entering into the contracts in question, 
committed unfair labor practices;" the 
theory being that, by such action, the par- 
ties were imposing a restraint 
employees’ rights to self-organization as 
guaranteed in Section 7 of the act. Anda 
second possible rationale on which an un- 
fair labor practice finding might be bot- 
tomed could be that the union, in accepting 
the assistance in the form of the contract, 


upon the 


is thereby a party to an arrangement where- 
under the right of the affected employees 
to bargain collectively through representa- 
tives is substantially curtailed. And finally, 





% Acceptance of this argument would not, of 
course, automatically result in the dismissal of 
a petition; should the Board find that a true 
disaffiliation situation existed, it would j”old 
that the existing contract, while it might be 
valid, would not constitute a bar to a present 
election. 

% Nor is the Board likely to be called upon 
to pass on the question. As a practical matter, 
in the midst of an organizational fight, an em- 
ployer who grants exclusive recognition to one 
of the rivals does not stop there; and, if he 
does, the union not thus favored is more likely 
to make capital of the absence of a contract than 
to hurl the matter into protracted litigation. 

% ‘Employees shall have the right to self- 
organization, to form, join, or assist labor 
organizations, to bargain collectively through 
representatives of their own choosing, and to 
engage in other veoncerted activities for the 
purpose of collective bargaining or other aid 
and protection... .'’ 

% And here again it is not difficult to under- 
stand why the Board has not been called upon. 
For a proceeding against the Midwest Piping 
employer, if successful, will result in a remedy 
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—vitiation of the contract and withdrawal of 
recognition—which will encompass any remedy 
which might be achieved in a proceeding against 
the union based upen the contract. 

“ Paraphrasing: It shall be an unfair labor 
practice for an employer .. . by discrimination 
in regard to tenure or terms of employment 

. to encourage or discourage membership in 
a labor organization provided nothing 
herein shall preclude an employer from making 
an agreement with a labor organization ; 
requiring as a condition of employment member- 
ship therein after the thirtieth day of employ- 
ment or of the agreement, whichever is later 
if such labor organization, at the time of 
the execution of the agreement or within the 
preceding twelve months, has complied with the 
Sections of the Act having to do with financial 
reports and non-Communist affidavits. Prior to 
October, 1951, the last phrase read: “if a 
majority of the eligible employees have voted 
to authorize such labor organization to make 
such agreement.”’ 

% New York Employers Association, Inc., 93 
NLRB 127 (1951); Monolith Portland Cement 
Company, 94 NLRB 1358 (1951). 
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above and apart from all other considera- 
tions, union action along the lines of ac- 
cepting employer-favors in the midst of an 
organizational battle would, one would think, 
be inhibited by the practical consideration 
that a charge filed against the employer 
would arrive at a result which might well 
overbalance and undo the effects of the 
blessing by the employer. 


Is Midwest Piping the Answer? 


There has been no shortage of critics 
of the Board’s treatment of rival-union sit- 
uations. While the arguments offered in 
support of the criticisms are manifold—that 
the application of the Midwest Piping doc- 
trine has, for varying periods of time, de- 
prived employees of the benefits of collective 
bargaining; has, thereby, fostered ill-feeling 
which endures long after the question is 
settled; has subordinated the “realistic” 
approach to the “legalistic” one; has under- 
mined the position of the incumbent union, 
which has, or should have, a recognized 
institutional status; has directed the efforts 
of bargaining agents in the direction of 
fending off rivals instead of toward the 
normal bargaining process; and has allowed 
so-minded forestall or to 
frustrate by taking 
affirmative steps to encourage interunion 
rivalry—boiled down, they resolve them- 
selves into the contention that present pro- 
cedures constitute an unstabilizing influence 
upon established labor-management relation- 
ships. The more scathing critics go so far 
as to characterize the Midwest Piping prin- 
cipie as the act of a despotic agency jealous 
of its prerogatives and anxious to cover 
up the delays incurred in settling represen- 
And the proposed reme- 


employers to 
collective bargaining 


tatien questions.” 


* Indeed, the Board has, as one basis for its 
use of the principle, stated that the employer's 
action in question constituted a ‘‘usurpation”’ 
of the Board's functions tather than being a 
demonstration of ‘‘jealousy,”’ however, it ap- 
pears to the authors that this amounts to an 
expression of a desire to formalize the method 
of establishing a bargaining relationship in a 
situation weighted with difficulties. It should 
be noted that, under other circumstances, the 
Board has not hesitated to recognize relation- 
ships arrived at informally. 

*” Another group of critics holds that the 
basic tenet underlying Midwest Piping is valid 
but that the Board's remedy is inadequate. 
They contend, among other things, that the 
time expended in resolving the issues has usu- 
ally solidified the position of the ‘‘favored’”’ 
union and that the Board’s order—that the 
employer withdraw the recognition given and 
withhold it until there has been a certification 
by the Board—is meaningless. Presumably, 
they would provide a remedy in the nature of 


Eternal Triangle in Labor Relations 


dies range from modifications of the Board’s 
principles to complete abandonment of Mid 
west Piping.” 


noted that 
criticism is d!- 


In all justice, it should be 
most of the more violent 
rected toward the “strict” construction of 
Midwest Piping, the outright 
against the recognition of one of a number 
of unions in a rival-union situation And, 
as has been pointed out earlier, this con- 


proscription 


struction, if it ever existed, has been 
riddled with exceptions 
Broadly speaking, it may be 
Board, under the watchful scrutiny of the 
will not apply its Midwest Piping 
rule in situations “obviously” calling for 
other action. To this extent, at least, the 
approach has been in the direction of “realism.” 


since 
relaxations 
that the 


and 
said 


courts, 


Above and beyond this, however, a num 
ber of concepts have been formulated ove 
a period of years which, whether or not 
they were so intended, have served to mili 
tate against whatever unstabilizing influ 
ences are contained in Midwest Piping. These 
fall into two general categories: (1) admin- 
istrative acts tending to shorten, if not to 
eliminate, gaps in collective bargaining aris 
ing from unresolved representation questions, 
and (2) administrative acts and legislation 
tending to limit situations under 
representation questions may be 


which 
rais¢ d 
Very early in its career, the Board, alter 
ing an earlier interpretation of the original 
(Wagner) act, established a procedure where- 
by employers as well as unions could ask 
the 
ing representation, 


Joard to investigate questions concern- 
thus affording oppor- 
tunity to an employer caught in the rival-union 
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web to accelerate the resolution of his quan- 
Mill B, 


Soto Creamery 


; moreover, from its decision in 
Inc - to its 
a complete disestablishment of the union and 
any successor. (At least one authority, Senator 
Ives, would enact the Midwest Piping principle 
into law. New York Times, March 14, 1953.) 
Of this position, the authors make two observa 
tions: (1) The criticism (‘‘no teeth’’) is one 
which has been made of almost all of the 
Board's remedies, yet, on the whole, the cause 
of free collective bargaining has undoubtedly 
been advanced by the Board and its processes; 
and (2), to the extent that improvements in 
the administration of the Midwest Piping prin- 
ciple have been made and may be made in the 
future—discussed below—the need for the rem- 
edy called for by this group will be the less 
pressing 

Art. III, Sec. 1, Rules and Regulations of 
the National Labor Relations Board, Series 2, as 
amended and effective July 14, 1939. Adopted in 
the amended Taft-Hartley Act, Sec. 9 (c) (1) 
(B) 

*!40 NLRB 346 (1942). Here, the Board ruled 
that a petition, to be acted upon, must be filed 
(Continued on following page) 
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dary; 
decision in De 








During 1952, women constituted 98 
per cent of the total private house- 
hold workers, 65 per cent of the 
total clerical group and 46 per cent 
of the service workers other than in 
private households. In other major 
occupational groups the proportion 
women formed of the total employ- 
ment ranged from 16 per cent to 39 
per cent. Clerical work gave em- 
ployment to more than five million 
women, or to three in every ten of 
the women's labor force. 





and Produce Company,” the Board has en- 
couraged the early filing of petitions for 
certification; until the Taft-Hartley amend- 
ments wiped it out, the prehearing-election 
devices™ served more quickly to dispose 
of representation ‘ssues; and, since April, 
1952, various administrative procedures at 
regional office levels have been installed 
with the avowed purpose of reducing the 
elapsed time between the filing of a repre- 
sentation petition and the holding of hearing 
thereon, 

It should be recognized that the typical 
Midwest Piping situation—that is, the exclu- 
sive recognition of one of several rival 
unions in the face of a pending represen- 
tation question—will less likely be encoun- 
tered where opportunities for raising valid 
representation questions are limited. Both 
the Board and Congress have taken steps 
in this direction. The Board’s contract-bar 


rules,“ its refusal to entertain a petition 
within one year of the latest certification,” 
and its General X-Ray rule® all tend to 
narrow the periods during which a question 
may arise. And Congress has prohibited the 
holding of more than one election per year.” 


Perhaps these steps fall short of perfec- 
tion. Perhaps the Board’s requirement as 
to evidence of interest which a petitioner . 
must submit needs be stiffened;*® perhaps 
representation cases threatening to interrupt 
bargaining relationships should be given 
priority; perhaps the authority to take for- 
mal action in such cases ought to be decen- 
tralized in the interest of expedition; perhaps 
the “waiver” system requires revision in 
that a representation matter should proceed, 
at least to the point of issuance of the Direc- 
tion of Election, despite the pendency of 
an unwaived Midwest Piping charge; per- 
haps such representation case and such 
charge should be consolidated so that com- 
mon issues—for example, the existence or 
nonexistence of a valid representation ques- 
tion—may be resolved at once; perhaps 
other changes will suggest themselves. Mean- 
while, there is no reason to believe that the 
Board will not continue, as in the past, to 
accommodate its processes to the necessi- 
ties of the hour; and, until there is developed 
a magic eye for ascertaining whether the 
choice of a bargaining agent by a majority 
of a bargaining unit in a given situation is 
the cause or the result of a grant of recog- 
nition by the employer, it is quite apparent 
that the Midwest Piping principle, with vari- 
ations, is the most workable resolution to 
a vexing problem. [The End] 





(Footnote 61 continued) 

prior to the commencement of the ‘‘notice’’ 
period contained in most collective bargaining 
contracts, (The reference is to the period before 
which notice of a desire to make changes must 
be given in order to prevent an automatic re- 
newal of the existing contract. The first day 
of this period has come to be known as the 
*‘Mill B’’ date.) The trend was strengthened in 
Northwestern Publishing Company, 71 NLRB 
167 (1946), and in Mississippi Lime Company of 
Missouri, 71 NLRB 472 (1946), where it was 
held, in effect, that a contract newly executed 
within the ‘‘notice’’ period would be a bar to 
a petition filed prior to the original expiration 
date of the old contract but subsequent to the 
execution of the new. 

#94 NLRB 1627. Here, the Board declared 
that, thereafter, a new contract executed during 
the 60-day period prior to the expiration of an 
existing contract would bar action on a peti- 
tion subsequently filed, even though such peti- 
tion may be filed prior to the ‘‘Mill B’’ date in 
the old contract. ‘The period selected was based 
upon the ‘‘cooling-off"’ period established in Sec. 
8 (dad) of the amended Taft-Hartley Act. 

*® This was an administrative procedure where- 
under, in cases appearing to the Board's re- 
gional director to contain no litigable issue, he 
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could, in his discretion, conduct an election on 
the representation question prior to the holding 
of a formal hearing. The practical result was 
that many such cases were amicably resolved 
by the very holding of the election. (It is in- 
teresting to note that Senator Taft, in discussing 
possible amendments to the Taft-Hartley Act 
during a press conference held on November 18, 
1952, urged a return to prehearing elections.) 

* Briefly—for details, see the Board's suc- 
cessive annual reports—the Board will not act 
on a petition filed while a contract of reasonable 
duration. (The period of reasonable duration 
has recently been raised to five years, under 
some circumstances. General Motors Corpora- 
tion, Detroit Transmission Division, 2 CCH 
Labor Law Reports (4th Ed.) { 12,161, 102 
NLRB, No. 115 (1953).) 

% Centr-O-Cast & Engineering Company, 2 
CCH Labor Law Reports (4th Ed.) { 11,867, 
101 NLRB, No. 253 (1952). 

® See footnote 15. 

* Sec. 9 (c) (3). 

*® The Board presently normally requires that 
a petitioning union submit proof that it has 
been designated as bargaining agent by at least 
30 per cent of the affected employees. 

® See footnote 10. 
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What's Happening to the Older 
Employee in Industry? 


By THOMAS A. MAHONEY 





HE United States population is rapidly 
aging; life expectancy after age 65 has 
increased more than 10 per cent since 1850. 
The work life expectancy of the American 
male has been decreasing at the same time; 
average length of employment has been 
shortened by 10 per cent since 1850. The 
resulting effect of these two trends is an 
increasing burden of support for the older 
segment of our population. 
The problems posed by an 
portion of older people were recognized as 
early as 1933. Since that time, numerous 
studies and attempts have been made in an 
effort to increase the employment oppor- 
tunities of older people and thus reduce 
the economic burden of support on the 
economy. Despite the increasing need for 
employment of older persons since 1933, 
little change has occurred in the utilization 
of older persons. Industry apparently ex- 
pects the burden of support for older people 
to be borne by the government. 


increasing 


This conclusion is based on a recent 
nation-wide study of utilization in 1,800 
firms by the University of Minnesota In- 
dustrial Relations Center. The extent of 
utilization of older persons in employment 
and the methods of utilization discovered 
in this study were almost the same as were 
found in 1933 and 1948. Size of firm, pres- 
ence of a pension plan and ability of the 
employee at age 65 were found to influence 
utilization. Revision of retirement policy to 
permit continued employment after age 65, 
and selective placement of older persons 
on jobs appear to offer the most hope of 
increasing the employment of older people. 
An increase in the utilization of these per- 
sons in employment can greatly reduce the 
burden of support required if they are pre- 
vented from contributing to national pro- 
duction after age 65. 


Older Employee 


, documented 


THIS VALUABLE STUDY SHEDS LIGHT 
ON THE UTILIZATION OF OUR ELDER 
CITIZENS IN INDUSTRY, COMPARING 
EMPLOYER RETENTION POLICIES WITH 
GROWING JOB NEEDS IN THIS AREA 





The fact that the United States is be- 
coming a nation of older people is a well 
fact. The numerous national 
and local conferences and committees study- 
ing the implications of our aging population 
bear witness to the widespread realization 
of this fact. 

The problem which has received most 
interest in the study of the implications of 
an aging population is that of employment. 
Concomitant with the trend toward an aging 
population and labor force, there is a trend 
toward a shorter working life of the popu- 
lation. Not only is the number of older 
men outside the labor force growing, but 
the length of time they are thus unpro- 
ductive is going up. Due to the increasing 
life span and shortened work life, the aver- 
age retirement period for a white male 
reaching 60 almost doubled in length be- 
tween 1900 and 1940; by 1975 the retirement 
period will have tripled. While life expect- 
ancy after 65 has increased a little over 
10 per cent during the century, average 
length of employment after 65 has decreased 
10 per cent. 

Unless various changes occur, this means 
that an increasing segment of our popu- 
lation will be economically dependent upon 
society. The economic burden of support 
can be reduced if employment is provided 
for more of our older people; an increase 
in work life expectancy as life-expectancy 
increases would act to eliminate the eco- 
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nomic dependency of many who would 
otherwise require support. 

What factors are responsible for the cur- 
rently decreasing work life expectancy of 
the American male? And what steps can 
be taken to increase this expectancy? One 
of the most popular suggestions for in- 
creasing the utilization of older persons 
in employment refers to company policies 
regarding hiring age restrictions and re- 
tirement programs. However, revision of 
maximum hiring age restrictions and compul- 
sory-retirement programs would affect only 
those employees who are capable of continuing 
work after 65; those employees who are 
not capable of continuing at their present 
jobs require special attention in discovering 
methods of utilization. 

Before programs can be formed to pro- 
mote the utilization of older persons, the 
effect of various firm policies such as retire- 
ment plans or the employment of older per- 
sons must be discovered. A study recently 
completed by the University of Minnesota 
Industrial Relations Center sought to dis- 
cover the extent to which company policies 
and characteristics affect the employment 
of older persons, and the extent to which 
persons reaching age 65 are able to con- 
tinue working. One aspect of this study 
involved a mailed questionnaire survey of 


a nation-wide sample of firms in the United 
States. The results of this survey provide 
the data for this analysis of the problem 
of utilization of older persons. 


The Sample 


Questionnaires were sent to a random 
sample of 1800 firms drawn from a national 
register of manufacturing firms. Unfortu- 
nately, many of the respondents replied that 
the questionnaire did not apply to thei 
work returns were secured 
from 697 firms employing 533,384 persons. 
The sample is described by industry and 
firm in Table 1. It will be noted 
that the majority of firms (77.8 per cent) 
are classed as manufacturing with the rest 
of the firms scattered among the remaining 
Almost half of the firms have 


50 employees each. Responses 


fe rces; usable 


size of 


categories. 
than 
were obtained from all sections of the coun- 
try, the middle east and east north central 
regions contributing almost 67 per cent of 
the returns. 


less 


Pension Plans 


What is the picture regarding pensions? 
How prevalent are pension and retirement 
programs and what employees are affected 
by them? Returns from the survey substan- 





Table 1 


Description of the Sample 


Trans por- 

tation, 

Manufac- Commu- 

Firm Size turing nications 

1-49 229 l 
50-99 91 
100-499 145 
500-999 27 
Over 1000 27 

Unreported 2 

Total 54 


Finance 


Wholesale 
Retail Other 7 otal 
14 318 

114 
164 
36 
34 
31 
27 3 697 


Service 
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Table 2 


Pension Plans by Firm Size and Type of Employees 


Hourly Employees 


Percent- 
Size Pension age 
1-49 17 6.4 
50-99 15 13.7 
100-499 : 43 26.5 
500-999 : 16 48.4 
Over 1000 27 77.1 


No Pension 


Salaried I mployees 

Percent- 

Pension age No Pension 
247 19 6.8 260 
94 18 16.0 94 
119 46 29.4 110 
17 18 58.0 13 


8 29 85.2 5 





tiate findings of a survey in 1948 by the 
National Industrial Conference Board—the 
relationship between presence of a pension 
plan and size of the firm.? Over 75 per cent 
of the firms employing 100 or more persons 
reported pension plans while only 6.5 per 
cent of the firms employing less than 50 
persons reported pension plans (Table 2) 
A similar relationship found by the 
NICB in the 1948 survey 
of the relationship between 
size of firm, the NICB reported a larger 
total of pension plans than was found in 
the most recent study; almost half of the 
firms in this sample employ less than 50 
persons while firms surveyed by the NICB 
were more concentrated in the larger classes 


was 
Probably because 


pensions and 


\ similar association between prevalence of 
pensions and firm size was noted in Eng- 
land by the National Welfare 
Society in 1951 


Salaried employees tend to be 


Industrial 


more fre- 
quently covered by a pension program than 
do hourly paid employees. The percentage 


of firms providing pensions for salaried 
personnel was greater in each size category 
than was the percentage of firms providing 
hourly personnel; an average 
of 21.2 per cent of the firms provided pen- 


sions for salaried personnel and 19.5 per cent 


pensions for 


provided pensions for hourly personnel 
Just as pension plans tend to be associ- 
ated with size of the firm, a policy of com- 
associated 
with the Thirty- 
three per cent of the firms providing pen 
sions for hourly personnel have a policy of 


pulsory retirement tends to be 


presence Of a pension. 


compulsory retirement compared to 0.9 per 
cent of the firms without a pension plan; 
30 per cent of the firms providing a pension 
for salaried personnel require compulsory 
retirement and none of the firms with pen- 
sions for hourly personnel provide for com- 
pulsory retirement and that 43.5 per cent of 
those firms providing pensions for salaried 
personnel require compulsory retirement 

1 National Industrial Conference Board. 
sonnel Practices in Factory and Office,’’ 
in Personnel Policy, No. 88 (New York 


Studies 


1948) 


Older Employee 


“Per- 


It would appear, in general, that the olde 
employee would fare best in terms of con- 
tinuing employment after 65 in a small firm 
The salaried employee and the employee ot 
the large firm would be more subject to 
retirement because of the greater probability 
of a pension plan and compulsory retir« 
ment. The increasing length of the period 
American worker has 
this 
incidence of pension plans and retirement 


of retirement for the 


frequently been traced to increasing 


programs. This analysis appears justified in 
the light of these findings. 

seem that utilization of 
employment 
through the 
retirement 


would 
persons in 


Thus, it 
older can be in- 
creased relaxation of compul 


sory programs; provisions I!ot 
1 capable ot 
this 


who, 


continuing employment of thos« 
working after 65 might be made in 
What about the older employe« 
at age 65, is no longer able 
job? Undoubtedly 
abilities 


way. 
to perform his 
usual many of these 
capabilities 
might 
provision 


What has 


been the experience of industry in terms of 


and 
work 
production if 


persons possess 


to perform some sort of and 
contribute to our 


were made for their employment 


employees reaching age 65, and performance 
ot employees after age 65? 


Employment Experience 


Sixty-five per cent of the firms report 
that they have had hourly employees reach 
age 65 and about 46 per cent report salaried 
employees reaching age 65. Of thes¢ 
51 per cent report that all or 
hourly employees reaching 65 can perform 


their usual jobs, and 65 per cent report that 


firms, 
most ot ie 


all or most salaried employees can perfosm 
their usual jobs at 65. Eighty-nine per cent 
of the firms which have had 
with hourly employees reaching 65 who are 


experience 


still able to perform their usual jobs report 
that they continue to employ these persons; 
84 per cent of the firms report that they 








While a union worker pays $3 or $4 
a month for the privilege of being a 
union man, a nonunion worker pays 
$3 or $4 a day for the privilege of 
being a nonunion man. 


—George Meany 





continue to employ salaried employees at age 
65 who are able to perform their usual jobs. 

Here is an obvious waste of manpower. 
If only 89 per cent of the firms retain their 
hourly employees who are capable of work- 
ing after age 65, and only 84 per cent of 
the firms retain their salaried employees 
capable of working after 65, there is a cer- 
tain proportion of employees who are forced 
out of productive employment even though 
they can still produce. This finding may 
not be too serious in view of the fact that 
only 65 per cent of the firms report hourly 
employees reaching 65,and only 46 per 
cent report salaried employees reaching 65. 
Nevertheless, the fact that a certain pro- 
portion of employees is forced out of em- 
ployment at age 65 even though capable of 
handling their usual jobs means that man- 
power is being wasted and the economic 
burden of the nation is increased. Clearly, 
the first step in increasing the utilization of 
older persons lies in the employment of 
these persons who are capable of continuing 
their usual jobs. 


Problem Cases 


What about the employee who is not 
capable of continuing at his usual job after 
age 65? How frequently is his case en- 
countered? Of those firms which have had 
employees reach age 65, pension firms re- 
port that more employees have been unable 
to perform their usual jobs than do the 
nonpension firms. Perhaps the explanation 
for this finding lies in the supposed rationale 
for pension plans and retirement programs. 
Retirement programs are often advocated 
as a method for separation from the work- 
force of those persons who are unable to 
perform their usual jobs after 65. Thus it 
is ‘possible that those firms which provide 
pensions are those firms in which employees 
reaching 65 are not capable of continuing 
work either because of the nature of the 
jobs in the firm or because of a more rigid 
measure of employee capability. If the man- 


agers of the firm are convinced that a large 
portion of the employees reaching age 65 
are unable to perform their usual jobs, 
whether true or not, this will definitely 
influence consideration of a pension plan 
and retirement program. 

Salaried employees reaching age 65 ap- 
pear to be more likely to be able to perform 
their usual jobs than do hourly employees. 
Sixty-five per cent of the firms in which 
employees have reached 65 report that all 
or most salaried employees can perform 
their usual jobs, while only 51 per cent 
report that all or most hourly employees 
can perform their usual jobs. 

Table 3 summarizes those factors which 
appear from this survey to be most influ- 
ential in determining whether or not the 
firm continues to employ persons after they 
reach age 65. The following conclusions 
are drawn for this table: (1) the existence 
of a pension plan appears to be adversely 
associated with utilization, (2) employees 
at age 65 who can still perform their usual 
jobs are more likely to be kept on by the 
firm than are employees who cannot per- 
form their usual jobs, and (3) the smaller 
firm is more apt to utilize its older em- 
ployees than is the large firm. 


Table 3 


Firms Keeping All or Most 
Employees Reaching 65 
Percentage 
Firm size 1 to 200 80 
Firm size over 200 71 
Employee can handle job 87 
Employee cannot handle job 46 
Hourly wage earner 76 
Salaried employee 75 
Firm has pension plan 59 
Firm has no pension plan 83 


Methods of Utilization 


A surprisingly large portion of firms (46 
per cent) report keeping on employees who 
cannot perform their usual jobs after age 
65. These firms were asked to describe the 
utilization process in their firms; findings 
of this portion of the study correspond 
closely to findings of a similar study per- 
formed in 1933 by the Metropolitan Life 
Insurance Company.” It was found in both 
studies that the utilization process was a 
highly informal process; practically no 





2 Metropolitan Life Insurance Company, Pol- 
icyholders Service Bureau. The Older Hmployee 
in Industry (New York, 1933). 
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United Press Photo 


A New York bank has found an 
ingenious new use for television. 
The signature on a check or with- 
drawal slip presented to this teller 
can be compared with the signature 
on file in an instant. The teller gives 
the account number to the file room 
on the intercom mike. The signature 
pops up on the tiny television screen. 
IBM machines ‘‘find’’ the signature 
card and ‘‘show"’ it to the teller. 





firms reported a definite policy of utili- 
Except for salaried employees, the 
usual method of discovery of an employee 
having difficulty with his job is through 
observation by the supervisor. Salaried em- 
ployees encountering difficulty report this 
trouble themselves more often than do 


zation. 


hourly employees. The usual method of 
discovery in 1933 was also observation by 
the supervisor. 

In most cases, both in 1933 and in 1952, 
top management participated in the utili- 
zation process. Jhis participation indicates: 
(1) relatively few cases arising in any single 
firm, and (2) lack of a definite firm policy 
on utilization. 

Disposition of these cases varies slightly 
for hourly and salaried personnel. The per- 
centage of firms using each of various so- 
lutions is presented in Table 4. Probably 
because of union restrictions and because of 
the nature of the jobs, hourly personnel are 
less frequently utilized through a reduction 
of duties without a reduction of pay than 
are salaried employees. The Metropolitan 
Life Insurance Company reported reduc- 


Older Employee 


tions in pay, reductions in hours, reduction 
of duties and transfer to another job as 
methods of utilization in 1933. 


Table 4 
Percentage of Firms Using Various Methods 
of Utilization of Employees Unable at 
65 to Perform Their Usual Jobs 
Hourly 
Reduction of duties, no 
reduction of pay 


Salaried 
21.5% 26.2% 
Job transfer, pay reduc- 

tion 15.0% 


Job transfer, no 


pay 
reduction 15.0% 
Reduction of duties, 
pay reduction 10.1% 
Part-time operation of 

present job 4.8% 


A job is created 6.6% 


Other methods mentioned include trans- 
fer to a casual labor pool, transfer to a 
part-time job, and in the case of salaried 
personnel, promotion to a more re- 

sponsible but physically less demanding 


job. 


Almost. no changes have occurred in the 
utilization process since 1933. This lack of 
progress is distressing when viewed in the 
light of the increase in retirement programs 
since that date. Thus, while increasing re- 
tirement programs are reducing the work- 
life of older employees, there has been little 
or no development of programs to utilize 
handicapped older employees. 

Results of this study indicate that pen- 
sion programs and ability of the employee 
at age 65 are the major determinants of 
the employment of persons after age 65. 
Pension programs and compulsory-retire- 
ment provisions are directly amendable and 
can be revised to permit fuller utilization 
of our older labor force. Utilization of those 
who are unable to perform their usual jobs 
after 65 requires a great deal more study be 
fore this utilization becomes widespread. The 
handling of each case on an individual basis 
as it arises is permissible at this time when 
there are few cases arising, but develop- 
ment of more efficient methods is required 
for adaptation to large numbers of em- 
ployees. This second area of study, that of 
the employee unable at age 65 to perform 
his usual job, is clearly indicated as the 
major problem in utilization of our older 
population. Concerted effort should be 
devoted to solution of this problem in the 


near future. [The End] 
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The Relationship 
of the Local Union to the International 


THE ORGANIC STRUCTURE OF UNION FEDERATIONS IS EASILY CHARTED, 
BUT NO CHART CAN TELL THE WHOLE STORY. HERE IS A STUDY—RE- 
PRINTED FROM THE NOVEMBER, 1952 VIRGINIA LAW REVIEW—THAT DOES 


N THE PAST three 

large number of cases, arising primarily 
out of the expulsion from the CIO of 11 
international labor organizations’ which 
were charged with being Communist-domi- 
nated, have come before the courts. Vari- 
ous local unions which were subordinate 
organizations of the expelled internationals 
have sought to sever their ties with them, 
either to form a non-Communist organiza 
tion, to seek a new affiliation with 
international which had continued with the 
CIO or to join the AFL.’ Because of these 
actions the courts have necessarily consid- 


two or years a 


some 


ered and discussed the nature cf this relation- 
ship of the local union with the international 
or parent organization, with regard to its 
entity character and to the right of the local 
union to disaffiliate as an autonomous and 
functioning organization and the results of 
such secession or attempted separation. Upon 
the court’s determination of this disaffiliation, 
the ownership of valuable property has been at 
stake, for some of these large CIO locals have 
had assets amounting in value in the tens 
and hundreds of thousands of dollars. A 
comparable situation arose in the early days 
of the National Labor Relations Board when 
locals of the AFL were splintering off to 
form the CIO, but only a few of these dis- 


1Among them were the United Electrical, 
Radio & Machine Workers; the United Farm 
Equipment & Metal Workers; the International 
Union of Mill, Mine and Smelter Workers; the 
Food, Tobacco, and Agricultural and Allied 
Workers; the United Office and Professional 
Workers of America; the United Public Work- 
ers; the American Communications Association; 
the International Fur and Leather Workers; 
and the International Longshoremen's and 
Warehousemen’'s Union. 
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putes came before the courts. This failure 
to seek redress in the courts was probably 
due to the difficulty of suit by o1 


unincorporated associations, particularly since 


against 


it was the suit of one unincorporated asso 
ciation against another composed of its own 


members but primarily because the unions 
were affluent so as not to 


action financially worth while 


less make such 


It has been argued that in the decision 
of the United States Supreme Court in 
United Mine Workers v. Coronado Coal Com 
pany, 
character of the 
from the local union. 
neous, as there the Court 


is given to the entity 


union 


recognition 
international apart 
This view is erro 
did not say that 
the parent organization was entirely distinct 
from the local or subordinate bodies, but 
that the parent organization as well as the 
local or subordinate groups were sufficient 
entities apart from their 
allow them to sue and be sued, rather than 
to require the all the members of 
the unincorporated association as at 
mon law. A recent Minnesota 
that unincorporated associations have “no 
legal entity separate and apart their 
memberships.” This view, at variance with 
the Coronado decision, expresses the author 


members as to 


suing of 
com 
case* held 


trom 


ity of 50 years ago,’ when unions were small 

? The IVE (United Electrical, Radio & Ma- 
chine Workers), and the UAW (United Automo 
bile Workers), both CIO. 

3 259 U. S. 344 (1922). 

* State ex rel. UE v. Enersen, 230 Minn. 427, 
42 N. W. (2d) 25 (1950). 

’ Karges Furniture Company v. Amalgamated 
Woodworkers Local Union No. 131, 165 Ind. 421, 
75 N. E. 877 (1905). 
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Organization 


By GEORGE ROSE 
Attorney 
Indianapolis 


groups, frequently of a fraternal and bene 
ficial character, before the growth of the 
vast labor organizations which 
sume near-corporate powers and have ob- 
tained recognition by statutes of an entity 
character apart from their members. Clearly, 
however, neither contention is authority for 
the position that the international and the 
local unions are separate entities from each 


today as- 


other. 


Effect of NLRB Certification 


Designation of a group of workers as the 
majority representative by an election under 
either the original National Labor Relations 
Act*® or the Labor Management Relations 
Act of 19477 and subsequent certification 
by the NLRB does not give recognition to 
any independent character or separate exist 
ence apart from the international union, but 
only certifies that the group designated is 
an instrument utilized to perform certain 
limited functions, those of 
in collective bargaining.® 

The Labor Management Relations Act 
gives no clue to the relationship of the in- 
ternational and the local union. The statute 
in defining “labor organization” provides 
that “The term ‘labor organization’ means 
any organization of any kind, or any agency 
or employee representation committee or 
plan, in which employees participate and 


representation 





® 29 USC Secs. 151-166 (1946). 
761 Stat. 136 and following 
Secs. 141-197 (Supp. 1952). 


(1947), 


8’ Boston Machine Works Company, 89 NLRB 


59 (1950). 
®61 Stat. 138 
(Supp. 1952). 


(1947), 29 USC Sec. 152 (5) 


Relationship of Unions 


29 USC 


which exists for the purpose, in whole or 
in part, of dealing with employers concern- 
ing grievances, labor disputes, wages, rates 
of pay, hours of employment, or conditions 
of work,” which are broad terms applicable 
to both international and subordinate or- 
ganizations.” “Representatives” is defined 
by the statute as including “any individual 
or labor organization,” which terms are 
likewise applicable to the parent or to the 
subordinate organizations as well as to ex- 
tremely informal groups lacking any real 
organization or those existing for a tempo- 
rary purpose only.” Consequently, 
definitions in themselves do not clarify this 
relationship in any way. 


these 


Furthermore, we find that the representa- 
tion proceeding is of limited scope, being 
only the selection of representatives by a 
majority of the employees, in an appropri- 
ate unit “for the purposes of collective bar 
gaining in respect to rates of pay, wages, 
hours of employment, or 
of employment.” ™ 

The NLRB holds that where the ma 
jority in the unit has selected an individual 
person, committee, group or 
“under circumstances in 
taken could true 
of the desires of the membership” to be its 


other conditions 


organization 


which the vote 


have been a expression 


representative, whether or not the one chosen 
constitutes a type of association which may 


or may not have any existence 


from the parent organization, such individ 


separate 


ual person, committee, group or organiza- 
tion is its proper representative.” The board 
has said further that it “is not 
with whether disaffiliation meetings which 
are urged as the basis for alleged schism 
comport with the 
of the union.” 


concerned 


constitution or by-laws 


Certification by the NLRB, therefore, 
does not give recognition to any independ 
ent character of the organization, but only 
such 


designates organization as 


of the time of the election as representing 


group ofr 


the choice of the majority and as empow 
ered to act for the unit in collective bar- 
gaining.” Furthermore, under both of these 
when individual or a group, 
whether formally organized into a union or 


acts, some 
not, or an employer had petitioned for: an 
election and so raised the question of repre- 
sentation, the board would not probe the 
character of the claimant and his or its 


61 Stat. 138 (1947), 29 USC Sec. 152 (4) 
(Supp. 1952). 

"61 Stat. 
1952). 

2 Lewittes & Sons, 96 NLRB, 109 (1951). 

8 See footnote 8 


143, 29 USC Sec. 159 (a) (Supp 





connection with any other organization if 
there was no charge of company domina- 
tion.* The board does not consider the fact 
that the claimant has been cast out of the 
international union in determining who is 
entitled to serve as the bargaining repre- 
sentative. Therefore, certification after se- 
cession does not give rise to any presumption 
of its continued existence as the same body or 
as having the identity of the same representa- 
tive which was designated by the employees 
prior to such separation.” 

The NLRB has been upheld in its view 
by the Circuit Court of Appeals for the 
Fourth Circuit, where the court said, “It 
was the local union which the employees 
chose as their bargaining representative; 
and the fact that they desired it to represent 
them in collective bargaining was not af- 
fected by its change either of name or 
affiliation.” ** Therefore, if a proper claim 
is made raising the question of representa- 
tion, which is regarded as timely, the board 
will hold elections to determine the wishes 
of the employees in the appropriate unit, 
and if in the election such claim is supported 
by a majority, regardless of whether the 
designated representative may be entitled 
to the property of an affiliated local, such 
party will be certified as the bargaining 
representative.” In another case, however, 
the United States District Court for Ore- 
gon held that even the withdrawal of the 
members of the local did not necessarily 
destroy the subordinate association, and so 
if one member remained loyal to the local, 
the international could keep the charter in 
effect for the sole purpose of holding the 
employer to the contract.” 

The apparent conflict between these cases 
is only superficial in view of the fact that 
this latter case deals with the continued 
existence of the local, which is subject to 
the power of the international, while in the 
other, the board is only determining who is 
the bargaining representative. The board 
correctly decided that the choice of the 
majority is decisive as to the representative, 
regardless cf affiliation. On the other hand, 
the continuity of existence of the subordi- 
nate organization is a matter entirely sepa- 


rate from that of representation, and in this 
last particular, this conclusion is likewise 
correct, since the local’s existence as a 
separate organization is subject to the action 
of the parent and not to that of the local 
membership. As to the rights under the 
collective bargaining agreement, they would 
scarcely remain with the union which is no 
longer the bargaining representative, and 
which has been abandoned by a majority 
in the unit, once a question has been raised 
and decided adversely to the prior repre- 
sentative.” However, very recently the 
NLRB has held that the resignation of 12 
out of 15 members of the union did not 
preclude the contract with that union from 
being a bar to an election, where the con- 
tracting union is an identifiable organization 
and the situation is merely that the em- 
ployees wish to make a change in their 
representative at a time deemed inappro- 
priate by the NLRB.” 

The Labor Management Relations Act 
permits labor organizations to sue and to 
be sued for violation of contracts, even 
though, as we have noted earlier, the defini- 
tion of labor organizations in the act in- 
cludes not only unincorporated associations, 
but also other organizations whose nature 
is not defined. Moreover, although this 
capacity to sue or to be sued gives the local 
union a jural entity character for the pur- 
poses of the act, apart from the interna- 
tional which is the sole entity, and the 
protection of the rights of others, it appears 
that since in most instances the persons 
who comprise the membership of the parent 
organization are the same persons who 
compose the membership of the various 
locals, these unincorporated associations and 
other organizations do not, because of such 
jural character, have a separate identity 
apart from the international where the terms 
of the relationship expressed in the consti- 
tution do not so provide and the recognition 
set forth in the law does not make it clear. 


Two Patterns of Relationship 


The relationship of the local union to its 


parent international organization follows 





4 Bethlehem-Alameda Shipyard, Inc., 53 NLRB 
999 (1943). Under the Labor Management Rela- 
tions Act, which requires the filing of anti- 
Communist affidavits by officers of the union 
concerned, it is necessary that such affidavits be 
on record, and if an outside labor union is inter- 
ested in the question, the Board may determine 
if an individual is fronting for a union not in 
compliance. 

% Sperry Gyroscope Company, 88 NLRB 907 
(1950). 


% NLRB v. Harris-Woodson Company, 17 
LABOR CASES { 65,586, 179 F. (2d) 720, 723 (CA-4, 
1950). 

1 See footnote 8. 

%M. & M. Wood Working Company v. Ply- 
wood & Veneer Workers Local Union No. 202, 
ore CaSsEs { 18,097, 23 F. Supp. 11 (DC Ore. 
1 ). 

1 NLRB v. Riverside Manufacturing Company, 
—— CASES { 60,451, 119 F. (2d) 302 (CA-5, 

1). 

* Canfield Oil Company, 99 NLRB, No. 112 

(1952). 
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two patterns which do not differ funda- 
mentally, although one is more obviously 
subordinate in appearance than the other. 
The language of the Labor Management 
Relations Act in Subsections 9(f), 9(g¢) and 
9(h) gives recognition to these two types 
of relationships between the subordinate 
local and the parent labor organization 
where it speaks of a “labor organization 
and any national or international labor 
organization of which such labor organiza- 
tion is an affiliate or constituent unit.” 


The first concept is that the international 
is the uniting of large groups of men to 
form a federation, through affiliation, in 
order that through the greater unanimity 
possible in such an association they will be 
strengthened in bargaining. This view does 
not regard that the federation absorbs the 
functions of the separate locals but, rather, 
that these locals retain considerable autonomy 
to handle their own affairs. Usually this 
type of local is composed of the employees 
of one employer and occurs particularly 
in mass production industries organized by 
the CIO where the locals are large, strongly 
organized units able to accumulate 
stantial treasuries. 


sub- 


The United States Supreme Court, in dis- 
cussing the arguments of the representatives 
of the CIO and AFL in a late case™ in 


which they sought to have the CIO and 
AFL excluded from the scope of the above 


language of subsections 9(f), 9(g) and 
9(h), said, “But it is claimed that when the 
adjectives ‘national’ or ‘international’ are 
alone added, they exclude the C I. Q., be- 
cause it is regarded in labor circles as a 
federation rather than a national or inter- 
national union.”™ This comment confirms 
what the facts indicate, that this so-called 
affiliation pattern is not a real affiliation but 
one of name only. 


The supposed nature of this sort of asso- 
ciation is described by a New Jersey court 
in the leading case supporting this position, 
as follows: 


or 


The relationship between the Interna- 
tional and its constituent local unions is 
that the local unions are the constituent 
units in a confederation comprising the 
International. That confederation is a vol- 
untary one and any local union is free to 
withdraw from the ailiance.” * 


Zirconium was discovered in 1789, 
but scientists have only recently dis- 
covered how to produce it in the 
pure form in which it appears in the 
picture. The metal is being put to 
use in the construction of atomic 
submarines, among other things, 
and it is said to rank with uranium 
in importance as a metal for ‘‘nu- 
clear reactors’’—whatever they are. 





Many courts, seeking to support the loose 
relationship between the local and the in- 
ternational union to permit disaffiliation, 
have cited this decision, but have failed to 
follow the excessive latitude of its language 
which would sanction the local union’s being 
able to withdraw from the international at 
will. The New Jersey court reveals its 
confusion and lack of understanding of this 
association by comparing this type of so- 
called affiliation with the relationship of the 
AFL and its internationals. The comment 
of the United States Supreme Court noted 
above™ points out that the unions them- 
selves regard that there is a great distinc- 
tion, indicating that this affiliation pattern 





2 NLRB v. Highland Park Manufacturing 
Company, 19 LABOR CASES { 66,327, 341 U. S. 322 
(1951). 

22 Case cited in footnote 21, at p. 324. 

23 International Union of United Brewery, etc., 
Workers v. Becherer, 15 LABOR CASES { 64,796, 


Relationship of Unions 


142 N. J. Eq. 561, 567, 61 Atl. (2d) 16, 20 (Ch. 
1948), aff'd, 16 LABOR CASES { 65,278, 4 N. J. 
Super. 456, 67 Atl. (2d) 900 (App. Div. 1949). 

*% See footnote 21. 





of international organization is fundmentally 
the same as the second pattern. 


The second pattern is where the local 
unit is a constituent part of the international 
union in all particulars. Here the local 
union is a subordinate creature, openly 
dominated by the international, in such 
fashion as to deprive it even of an apparent 
autonomy or separate existence. The local 
unit is primarily an instrument for gather- 
ing the scattered workers together by the 
parent organization. The establishment of 
this type of local union creates an organi- 
zation directed and controlled by the inter- 
national in its own interests. Its existence 
is completely subject to the will of the 
international, and little authority is dele- 
gated to the local other than that needed 
to enable it to elect local officers and to 
perform its routine duties, to manage its 
own meetings and to carry out the direc- 
tions of the parent with no appreciable 
discretion. 


Members of this unit are usually em- 
ployees of several employers. Since in most 
of the craft unions the members are em- 
ployed by many different employers, and 
no single employer customarily employs 
large numbers of a particular craft, these 
subordinate organizations are deprived of 
much of the cohesive force and unity 
gained from working for one employer. 
They therefore supposedly need the strong- 
er dominance and leadership of the parent 
organization.” This is the situation under 
many of the AFL constitutions, where the 
subordinate locals of the international are 
completely dominated by the international 
union.” 


The unit may have no actual authority 
to determine any matters set forth in Sec 
tion 2(5) of the act,” such as the settling 
of grievances, contract negotiations and the 
setting of wage rates. These activities are 
conducted and directed by the officers of 
the international union. In other ways, 
too, the operation of the local union is under 
the full control of the international. The 
United States District Court for the South- 
ern District of New York, in discussing one 


of the cases involving the United Electrical 
Workers, said, “The locals have some degree 
of administrative autonomy, but they are 
closely supervised. . . . Most important of 
all is the fact that the locals’ own 
stitutions and by-laws are not effective 
until approved by the International.” This 
language, describing a CIO union, applies 
exactly to an AFL craft union, revealing 
the close basic identity of the two patterns. 


con- 


This type appears principally in the old 
line craft unions organized by the AFL. 
Frequently the international union sets up 
an intermediate organization, conference 
board, or joint board™ made up of several 
locals in a particular area or subdivision 
of the industry, which minimize the im- 
portance of the local and strengthen the 
hold of the international. 

The existence of the local, the granting 
of the charter and its revocation or sus- 
pension are entirely subject to the will of 
the international officers.” We note here 
again the case“ previously cited in which 
the court held that the existence of the 
local is dependent upon the will of the 
parent to the extent that even the virtually 
unanimous secession of all members did 
not destroy the subordinate organization. 
Under this view the integral 
part of the international, subject to its full 
control and, hence, the acts of the members 
cannot affect its continued existence. 


local is an 


Contractual Basis of Relationship 


The relationship of the local union with 
the international organization rests on the 
contract contained in the international con- 
stitution, the bylaws, the local constitution 
(if there is one), and the local’s charter.” 
The decisions regard these instruments as 
comprising a contract between the inter- 
national, the local, and the members, where- 
by “the rights and duties of the members 
as between themselves and in their relation 
to the matters affecting 
its internal government and the manage- 
ment of its affairs are measured by the 


association in all 





% See the preamble to the constitution of the 
International Molders & Foundry Workers 
Union of North America. 

2% See, for example, constitution cf the Inter- 
national Molders & Foundry Workers Union of 
North America. 

% See footnote 9. 

% Fitzgerald v. Abramson, 18 LABOR CASES 
7 65,665, 89 F. Supp. 504 (SD N. Y. 1950). 
Contra; Bozeman wv. Fitzmaurice, 20 LABOR 
CASES { 66,401, 28 LRRM 2243 (1951). 
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2? See Art. XXI of the International Molders 
& Foundry Workers Union of North America 
constitution; Art. XV of the IBTCW&H consti- 
tution. 

® See Art. XXI, Sec. 216 and Art. X, Secs. 
82 (a), 93 of the constitution of the Interna- 
tional Molders & Foundry Workers Union of 
North America. 

%1 See footnote 18. 

82 See, for example, Art. X, Secs. 81-93 of the 
constitution of the International Molders & 
Foundry Workers Union of North America. 


May, 1953 @ Labor Law Journal 








Compensation laws may be classified 
as compulsory or elective. A com- 
pulsory statute ig one which requires 
every employer within the scope of 
the compensation to accept the act 
and pay the compensation specified. 
An elective act is one in which the 
employer has the option of either 
accepting or rejecting the act, but in 
case he rejects it he loses the cus- 
tomary common law defenses—as- 
sumed risk of the employment, neg- 
ligence of fellow servants, and con- 
tributory negligence. 





F oie ” 
terms of such constitution and by-law.” ® 


A Minnesota court has further commented 
on this, saying, “Individuals who join a 
union or other voluntary association are 
reasonably chargeable with notice of the 
contractual membership obligations and lia- 
bilities which the constitution and by laws 
impose. —— 


The formation of a local union is pur- 
suant to the terms and conditions of the 
international constitution.—The membership 
of the international union is divided into 
locals for the advantage of the international 
in its relationship to the members and not 
for the benefit of the local union. The local 
union is formed pursuant to the terms and 
conditions set out in the constitution of the 
international, and it is the acceptance of 
these provisions by the new members and 
organization which results in the establish- 
ment of the subordinate union as a part 
of the international. 

Commonly the constitutions provide in 
comparable terms that seven or more workers 
who are members of or eligible for member- 
ship in the “union” may apply for a charter 
as a local union.” Various constitutions 
may specify different numbers as to those 
who should apply for a charter. Organizers 
go into plants and shops, or wherever they 
may meet prospective members, to persuade 
the workers of the alleged advantages of a 
labor organization. Upon the securing of 


the required number of new members, a 
charter is granted to this group setting up 
the local union. This charter remains the 
property of the international and is revoc- 
able at the decision of the international.” 


Perhaps, on the other hand, there may be 
a group of men who have formed a labor 
organization to secure greater collective ac- 
tion in their particular locality or situation 
without any thought that they should be 
allied to or be a part of an international 
organization. Later they discover certain 
advantages in cooperation on a wider scale. 
To achieve this stronger position they join 
themselves to an international union or 
unite with other similar groups to form a 
paramount organization.” In this appar- 
ently disingenuous manner theoretically the 
unions are formed, but this does not con- 
sider the tremendous drives and pressures 
utilized by the internationals to expand and 
control the industries and trades, 


In adhering to an existing international, 
the status of the group of men as a local 
union will then depend upon the instru- 
ments which provide the basis of the agree- 
ment of association accepted by the members, 
the local and the international. A New 
Jersey court in commenting on the rela- 
tionship said, “We may concede that a local 
union may lawfully contract to become a 
mere constituent of a national union, or, 
also, no doubt by its conduct in relation to 
the national union, be estopped to deny the 
contrary.” ® 


It is also true that upon the local’s joining 
itself to the international, the international 


may agree to special conditions. Within 
the broad terms of the constitution, it may 
be possible under some particular language 
that a local union or a minor craft may re- 
tain considerable independence and desig- 
nated rights apart from the parent, which 
concessions are granted to secure the ad- 
hesion of such an important craft or local 
group. However, such an arrangement must 
be clear and specific and cannot be implied 
from general language, for we find it is a 
contradiction to the general practice. 


Perhaps the local union may remain an 
independent organization, if it feels it has 





% Radio Station KFH Company v. Musicians 
Association, 18 LABOR CASES { 65,937, 169 Kan. 
596, 608, 220 Pac. (2d) 199, 205 (1950). 

* Liggett v. Kotwunen, 15 LABOR CASES 
{ 64,803, 227 Minn. 114, 123, 34 N. W. (2d) 345, 
350 (1948). 

% For example, Art. X, Sec. 81 of the consti- 
tution of the International Molders & Foundry 
Workers Union of North America; Art. 22 of 
the general law of the Upholsterers Interna- 
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Brotherhood of Painters, Decorators & Paper 
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* For example, Art VII of the constitution of 
the IBTCW&H. 

% See Harker v. McKissock, 19 LABOR CASEs 
1 66,018, 10 N. J. Super. 26, 76 Atl. (2d) 89 
(1950), aff'd as modified, 7 N. J. 323, g1 Atl. 
(2d) 480 (1951). 

% See footnote 37. 


339 





a secure status in its locality, and recognizes 
certain advantages in avoiding the entangle- 
ments of a national organization. 


There are a number of views which con- 
flict with the contractual basis of the re- 
lationship. Some writers disagree with the 
contract theory,” pointing out the unreal- 
istic nature of such a contract entered into 
with thousands of others, wherein the union 
has the right to amend the contract with the 
consent of a small number. This argument 
overlooks the supposed authorization given 
at the time of membership, in accepting the 
union obligation, which permits the consti- 
tution to be amended by acts of the con- 
vention assembled, or in any other manner 
set forth in the constitution. Moreover, 
there is no other convincing basis for such 
a voluntary organization other than that of 
a common agreement contained in such a 
constitution to promote certain purposes in 
labor relations. 

The state courts have regarded unincor- 
porated associations, including labor organ- 
izations, in the absence of an enabling statute 
as analogous to partnerships, and in suing 
or being sued all members or a representa- 
tive number must be named. It is true that 
this partnership view is not consistent with 
the actual facts of labor union organization. 
The courts should be able to recognize the 
development if the legislature is remiss in 
enacting statutory provisions, for the labor 
organizations, as noted above, have assumed 
a near corporate character.* 

The argument that the union relation- 
ship is analogous to a government is not 
based upon any sound facts. Furthermore, 
considering the undemocratic character of 
many unions, and their attempt to interfere 
with the civil rights of individuals without 
proper authority (which are rights guaran- 
teed by the political power) in order to 
further the ends of the union, this conten- 
tion must be rejected as capricious and as 
serving unjustifiable aims. Moreover, this 
view was rejected by the United States Su- 
preme Court in the Right to Work Statute 
cases.” 

Recently a Minnesota court “ argued that 
the local union “derives its existence from 
its membership” and the international its 
existence “by virtue of its affiliated locals.” 





More than a third of the 700,000 
workers added to the manufacturing 
work force between September, 
1950, and September, 1952, were 
women. An increase in the number 
of women workers in defense-related 
industries accompanied the genera! 
expansion of the past two years. 
Most of the quarter million women 
added to factory payrolls during this 
period were employed in plants pro- 
ducing military goods — particularly 
ordnance, aircraft and electronic 
equipment. Other defense-related 


industries, such as instruments and 
chemicals, accounted for most of the 
remaining increase in the employ- 
ment of women in manufacturing. 





A New Jersey court said, in the same vein, 
that “The local union is a separate and dis- 
tinct voluntary association which owes its 
creation and continued existence to the will 
of its own members.”“* These two views 
ignore the increasing recognition which the 
international labor organizations have re- 
ceived from the legislatures and the courts, 
giving the international organizations an 
entity character apart from their member- 
ship.“ Any recognition received by local 
unions, however, is dependent upon their 
status under the international and is subject 
to the control of the international. Some 
of the cases in line with the above citations 
hold that the relationship between the 
parent union and the local is that of a fed- 
eration or affiliation, which presumes a con- 
siderable degree of autonomy in the federated 
members. A New Jersey court “ commented 
that “the purpose of the affiliation” with the 
international “was separate from, and not 
paramount, but subordinate, to the objects 
which gave birth to the local.” In other 
words, the affiliation with the international 
was not comparable with the formation of 
the local, either in purpose or in fact. 
Superficially this might seem to be true 
in that particular case, for the local in- 





*®Summers, ‘“‘Legal Limitations on Union 
Discipline,’’ 64 Harvard Law Review 1049, 1055 
(1951). See also Hdwards v. Leopoldi, 20 LABOR 
CaSsEs { 66,579, 15 N. J. Super. 466, 83 Atl. (2d) 
480 (1951). 

# See footnote 3. 

“ AFL wv. American Sash & Door Company, 
16 LABOR CASES { 64,898, 335 U. S. 538 (1949). 


340 


See also Rose, III Virginia Law Weekly Dicta 
No. 4 (1950). 

@ See footnote 4. 

* Duris v. lozzi, 17 LABOR CASES { 65,481, 6 
N. J. Super. 530, 536, 70 Atl. (2d) 793, 796 
(1949). 

See footnote 3. 
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volved was one which joined with two 
others to form the international. 


These opinions of the courts run contrary 
to the actual practice, as is evidenced from 
the constitutions of many of the interna- 
tionals. These provisions place the forma- 
tion of the local, as well as the revocation of 
the charter, entirely in the disposition of 
the international and the conduct of the 
local under its close and controlled super- 
vision. Furthermore, it must be remem- 
bered that the above-cited cases favorable 
to disaffiliation undoubtedly reflect the de- 
sire of the courts to help the locals to sever 
their relations with the Communist-domi- 
nated international unions and, at the same 
time, to retain their property. 


The autonomy of the local union is sub- 
ject to the terms of the international con- 
stitution.—The existence of the autonomy of 
the local union is subject to the terms of its 
contract relations entered into with the in- 
ternational as set forth in the international 
constitution, the charter, and the bylaws, and 
as variously construed by the courts. The 
New Jersey court has argued further, say- 
ing that the fact that the local “handled 
all relations with the employer manifest[ed] 
that the local did not surrender its auto- 
nomy or independence to administer its own 
affairs and manage its assets to accomplish 
its original and chief purpose of advancing 
the weifare of its members ” and that 
there is nothing in the constitution and by- 
laws “to support the notion that the local 
surrendered is autonomy and became...a 
mere creature and dependent of the national 
union.” “ The court, in an effort to em- 
phasize the peculiar circumstances of this 
association as providing the determining 
facts for its decision rather than any gen- 
eral affiliation theory, added “The relation- 
ship lacks the features which spell out a 
single integrated structure of which the 
locals are mere constituent parts, as in...” 
other labor organizations. In this case the 
lower court permitted the local to take its 
property with it when it separated from the 
international, making it a clear case of dis- 
affiliation, but the upper court, while per- 
mitting the separation, denied the right 
to take the property. This of course nulli- 
fied the disaffiliation. 

The New Jersey court in the Becherer 
case,” which is the leading case in support 
of the loose affiliation view, spoke strongly 


for the right to sever the relationship of the 
local with the international at will. Al- 
though, as we have noted before, this deci- 
sion has been cited with approval in many 
cases as a basis for recognizing so-called 
disaffhiliation, those courts have failed, never- 
theless, to accept the great breadth of the 
opinion and have selected other facts which 
justified disaffiliation in their opinion. In 
addition, the value of the Becherer decision 
is seriously undermined by the court’s ob- 
vious confusion in identifying the relation- 
ship between the AFL and its internationals 
and the relationship of an international and 
its locals. This distinction between these 
relationships is commented on by the United 
States Supreme Court as we have re- 
marked above.* 


The Connecticut court, in another case 
arising out of the expulsion of the UE, 
prodded by its desire to release a local 
union from its ties with the Communist- 
dominated UE and still retain its funds, 
sought to emphasize that the existence of 
the local, its revenues and its functions are 
not derived from or dependent upon the 
parent body. The local could still func- 
tion without any relationship with UE.” 
We may question the breadth of this state- 
ment, for the point is not whether the 
local union could survive if it seceded, but 
whether, as a local. within the international 
union, it has autonomy. Observe, in con- 
trast, the United States District Court for 
the Southern District of New York in an- 
other case concerning the UE, where it said, 


“The locals have some degree of adminis- 
trative autonomy, but they are closely super- 
vised. Most important of all is the 
fact that the locals’ own constitutions and 
by-laws are not effective until approved by 
the international. 

“All told it appears that the locals are lit- 
tle more than convenient administrative 
subdivisions whose members, together with 
those union members not affiliated with any lo- 
cal, constitute a single association, the UE.” 
It then described the UE as “better char- 
acterized as an association of persons than 
as a federation of associations.” In another 
case, the Rhode Island court said, referring 
to an earlier decision supporting loose affili- 
ation which is discussed elsewhere," “In 
the instant case the Local never possessed 
such autonomy as is referred to in the lan- 
guage quoted above. It was a creature and 





* See footnote 37. 
* See footnote 23. 
# See footnote 21. 
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constituent part of the parent body, the 
Union.”™ Similarly in another case relating 
to the UE, the United States District Court 
for the Northern District of Indiana said, 
“Whatever may have been the status of the 
local union prior to the formation of. the 
UE and the latter’s affiliation with the CIO, 
the local is now a part of the UE.”™ This 
comment, as we noted before, indicates that 
the court regarded that the local union had 
surrendered its autonomy by joining the UE. 


In another case, the New York court, 
after discussing the international constitu- 
tion of the Amalgamated Clothing Workers 
at considerable length, pointed out that 
there was set forth a “scheme or plan of 
complete control by the parent union of its 
affiliated or subordinate local unions.”™ 


The constitution of the International 
Molders Union sets out the authority in 
the international to create and charter local 
unions, its authority over all organizing, 
and its control of all financial matters (of 
which income the international receives 
the major part). Moreover, the constitution 
allows no independence of action by the 
local unions, and all actions, such as the 
collective bargaining negotiations, the set- 
ting of wage rates and the handling of 
grievances, are under the close supervision 
of the international. In view of these pro- 
visions the local under this international has 
no independent character and cannot be a 
separate entity. 


In an international union which has or- 
ganized one of the great mass production 
industries in which membership formerly 
only existed in the local unions, the con- 
stitution was recently changed to create a 
membership in the international with the 
power to control and discipline these mem- 
bers.” This experience tends to refute the 
idea of autonomy, such as is sometimes as- 
sumed to exist in a loose federation of large 
and prosperous locals, unless such autonomy 
is specifically set forth. 


The right of the local union to disaffiliate 
from the international rests upon the terms 
of the contract.—Disaffiliation may be de- 
fined as those circumstances under which a 
subordinate or local union secedes or with- 
draws intact from the international as a 
continuing organization. It implies sepa- 


United Press Photo 


This zirconium ingot, being tested 
here for hardness, is 99.9 per cent 
pure. Made from ocean sand, the 
metal is a cheap, safe material for 
atomic energy work. If it passes 
muster, this ingot will be forged and 
rolled for production use. Lighter 
than steel, zirconium is just as strong 
and workable. It is much more 
plentiful than uranium, and experts 
report that it can take the place of 
that metal in atomic devices. 





ration from the international without loss 
of property or other rights not inherent in 
the membership in the international. 

A union’s right to disaffiliate from the in- 
ternational rests upon the terms of its asso- 
ciation with the international, as set out in 
the international constitution, the charter, 
and the bylaws. Therefore the question 
is: Did the local union retain considerable 
autonomy which was sufficient to establish 
it as a continuing entity so that a relation- 





82 Federation of Insurance Employees v. Office 
and Professional Workers of America, 18 LABOR 
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ship of affiliation arose, or was the local a 
constituent part of the parent body, a sub- 
ordinate creature, which was merely a con- 
venient compartment of the international 
to handle the problems of its members in 
that locality? In the latter case, such a 
separation would involve a tearing apart 
of the local from the international in such 
a fashion that its survival would only be 
due to the ability of the group to set up a 
new functioning organization in place of the 
one of which it was a part and which ceased 
to exist in it. 


In a Connecticut case where disaffiliation 
was upheld, the court went to extra pains 
to draw a distinction between an earlier 
case in which disaffiliation was denied, say- 
ing that in the previous case “the parent 
union and the local were closely integrated, 
the former had detailed supervision of the 
latter’s affairs, and the constitution of the 
parent union contained no authority for 
withdrawal. .’* The description of 
the status of the local union in the earlier 
case contrasted by the court with the one 
before it, applies to the circumstances of 
a local union under most of the constitutions.” 


The courts hold that “as individuals they 
may voluntarily cease to be members of 
the” international “even if it were deter- 
mined that the local union could not legally 
secede as a body from the” international.™ 
That is the right of everyone in a demo- 
cratic community, but, of course, in re- 
signing membership the person loses those 
things to which he was entitled as a member 
and to which he may have contributed or 
in which he may have acquired an interest. 
Likewise, as a group the members may 
separate from the international or resign 
their memberships as a body. This too is 
a democratic right, but this right does not 
preserve to them their prior status in 
the organization. 


Some constitutions provide that a local 
union may withdraw from the international 
if less than seven members dissent, while 
others state that the local will be disbanded 
“or its charter withdrawn if the membership 
drops below 7.”™ In the first wording, rec- 
ognition is given to the possibility of seces- 


sion and might be a ground for concluding 
that the local union is a separate entity. 
However, for such a disaffiliation to be ef- 
fective, the steps which are provided in the 
constitution and bylaws must be complied 
with.” The courts “recognize as a general 
rule, that a majority of the members of 
an association may not as against a dis- 
senting minority who remain faithful to 
the association, dissolve the association 
and transfer the assets of the association 
to a new association.” ™ 

If the constitution and bylaws provide for 
a very loose federation whereby the locals 
may attend to the business of a labor or- 
ganization without the interference or ap- 
proval of the international, the presumption 
arises that the relationship is not close or 
integrated, so that the locals may comprise 
entities whose existence will continue after 
the dissolution of the tie with the inter- 
national.” This contrasts sharply with the 
situation where the acts of the local are 
subject to the constant supervision of the inter- 
national, where organizing is entirely in the 
hands of the international, and the very exist- 
ence of the local can be terminated by the in- 
ternational with very little ground upon which 
the local may protest.“ Here the local has 
little freedom of action and is so bound to 
the parent union“ as not to have any sepa- 
rate character which may survive the se- 
cession but upon such severance, the local 
becomes an entirely new organization with- 
out any continuity of existence. 


The right to disaffiliate does not of itself 
establish any entity status. This right refers 
to the retention after separation from the 
international of various rights and not to 
rights and status existing before. 

The very logical question arises, if the 
local union is an entity when fewer than 
seven object to the secession, is it less an 
entity because seven object? In our view 
this right of withdrawal does not indicate 
that it is an entity, but the powers which 
the subordinate union may exercise in con- 
ducting its business and its relations with 
the parent determine its status. The ascer- 


(Continued on page 346) 





% Vilella v. McGrath, cited at footnote 49, at 
p. 651. 

5% See footnote 22. 

5% Dermody v. Smith, 17 LABOR CASES { 65,437, 
88 F. Supp. 620 (DC Ind. 1949). 

® See Art. X, Sec. 93 of the constitution of the 


International Molders & Foundry Workers 
Union of North America; Art. VII of the con- 
stitution of the IBTCW&H; the general laws of 
the Upholsterers International Union; and see 
footnote 56. 


Relationship of Unions 


© Nadworny v. Hmery, 18 LABOR 
{ 65,686, 25 LRRM, 2594 (1950). 

® Local 13013 UMW vv. Cikra, 17 LABOR CASES 
1 65,542 (1949). 

® See footnote 61. 

% See Secs. 30, 93 of the constitution of the 
International Molders & Foundry Workers 
Union of North America 

* See constitution cited at 
Art, X. 


CASES 


footnote 63, at 


343 








SPECIAL ASSISTANT 


Represents the Genera! 
Counse! in administrative, 
istative, and liaison 

activities, 

















THE GENERAL COUNSEL 


Organizat 








Makes fins! oe gpg te as net the investigation, informa! settie- 
om. Gismissal, and prosecution of complaints in all 
cases involving Shue labor practice charges. 


Exercises genera! supervision over al! attorneys employed by the 
Board (other than tria! examiners and legs! assistants to Board 
Members) and over the officers and employees in the regional offices. 


Initiates and prosecutes a!! injunction proceedings under 
Section 10 (j) i) 10 (1) of the Act. 


In accordance with Board regulations, is responsibie for receiving 
and processing a1! petitions filed pursuant to Section @ of the Act. 


Acting for the Board, conducts *iast offer® elections in nations! 
emergency situations, 


Prepares and promulgates procedura! and operational reguiations for 
the conduct of interna! business of the Boerd within the areas under 
the supervision of the General Counsel. 

Exercises full and final authority for the performance e all 
functions, prior to the close of hearing, necessary to t 
accomplishment of the provisions of Section 10 (k) "ot ee Act 


Maintains tiaison for the Board with other Federa! argosion which, 
under the > have interrelated functions with the Board 


Administers for the Board the provisions of the Act which require the 
filing of non-Communist affidavits. 


Represents the Board in miscellaneous court |itigation involving the 
Board or officials of the Agency. 


Seeks compliance with orders issued by the Board. 


Conducts necessary litigation in appropriate courts for the purpose 
of enforciag Board orders. 


National Labor 

















r 





| 





DIVISION OF POLICIES AND APPEALS 


DIVISION OF OPERATIONS 


DiviSiOw OF LAW 








ASSOCIATE GEWERAL COUNSEL 


Serves as a staff arm to the Genera! Counse! 
preparing !ega! memoranda covering questions 
of policy, and legal problems, as assigned. 


Analytes cases submitted by ional offices 
to the General Counse! for advice, eveluating 
the evidence and identifying crucial issves 
and dedatadie points for the Genera! Counsel's 
consideration and decision. 


rd actions and intermediate se 


Analyzes 
of Tria! Examiners, and advises the Genera 


Counse! of their policy implications, = 


whether briefs or exceptions should be 
filed, 


Analyzes complaint cases dismissed by regional 
Girectors, and appealed to the Genera! Counse!, 
lovnti fying cruc issues for the Genera! 
Counse!'s consideration in determining whether 
to sustain the dismissals of to remand then to 
the regions for reconsideration or further in- 
vestigation and hearings. 


ASSOCIATE GENERAL COUNSEL 


Directs the administration and operation of 
all regional and subregional offices. 


Together with other Associate Genera! Counse!s, 
advises the Genera! Counse! on major policy 
questions. 


Receives and replies to ai! requests for advice 
from regional offices on procedural and case 
eatters, performing necessary analyses and re- 
search within the Division or ee the re- 
Guest to other units of the central office for 
analysis and recommendation. 


Coordinates activities of regional offices in 
the conduct of “last offer® national emergency 
elections or in other situations involving 
inter-regional problems. 














ASSOCIATE GEWERAL COUNSEL 


Represents the Board in misce! ianeous court 
litigation involving the Boarc, the General 
Counse! or other officials of the Agency. 


initiates and prosecutes injunction proceed- 
ings under Section 10 (j) and (1) of the 
Act. 


Petitions for enforcement, seeks temporary 
restraining orders, and resists petitions for 
review of rd orders as provided in 
Section 10 (e) and (f) of the Act. 


Prepares digests of Board and court de- 
cisions for use of crofessional personne! of 
the Agency. 





! 


AFFIDAVIT COMPLIANCE BRANCH 

















Maintains records of the 
comoliance of labor organi- 
tations with requirements 


REGIOWAL OFFICES * 





of the Act respecting the 
filing of registration and 
financial date with the off 

tment of Labor and of 
non-Conmun\st affidavits 
Leith the Board. 


Receives, 
settlement, 








Receives, 
withdraws!, 


The regional director in charge of each 
ice: 


investigates, enters into informal 
Gismisses, permits withdrawal, 
and issues and prosecutes complaints in un- 
fair labor practice cases. 


lavestigates, dismisses, permits 
enters into stipulations, enters 
into consent agreements, conducts hearings, 
and conducts elections, on petitions filed 


Board Orders, and Court Decrees. 


jurisdictional disputes 


loca! labor organi zations 
ate Section 9 (f), (9), 
t. 


Board when compliance cannot be secured. 


Determines whether agreements reached in 
@ satisfactory. 


Receives and rules upon the sufficiency of 
affidavits and other documents filed by 
in conformance 
and (h) of the 


Advises the 


veren-— 


Cleveland, Ohio 
Cincinnati, Onic 
Indianapolis, | 
Atlanta, Ga. 
Chicago, itt. 


©o~e 
2 
+4 


a5 


of Regional and Subred 





gional off 


Rules upon applications for revocation of 
Subpoenas issued in connection with matters 
arising under Section 9. Initia proceed- 
ings for the enforcement of subpoenas is- 
Sued at the instance of the Genera! Counse! or 
private parties. 


under Section @ of the Act and in certain 
cases issues certifications. 


= 


St. Louis, Mo. 


Conducts “last offer® national emergency 
elections. 


Performs necessary field ac.ivity in con- 
nection with securing comp! iance with 
Intermediate Reports of Trial Examiners, 











| 


SUBREGIOWAL OFFICES 





Santurce, *. A. 





Performs regional functions in a part of @ region in processing cases through 
informa! stages. Conducts elections. Performs necessary activity in connec- 
tion with securing compliance with Intermediate Reports, Board Orders and Court 
Decrees. 














qagdnie 
Speiusd de Meerat 


ional Chart 


Relations Board 




















LEGAL ASSISTANTS 





CHieF 


views and analytes transcripts of 
ring, intermediate reports of trial 
aminers, exceptions, briefs, and 
tions. and drafts memoranda, deci- 
ons, @nd opinions for the Board 

¢ to whom assigned. 


Upon issuance and orosecution of compiaints by the Genera! 
Counse!, adjudicates employer and labor organization unfair lator 
practice cases where exceptions are filed to trie! examiner inter- 
mediate reports, and, based on its findings, either igsues 
appropriate remedial order or dismisses. 


Resolves questions concerning the representation of employees in 
collective bargaining by determining appropriate units and ordering 
elections to determine employes representatives. in certain cases, 
issues certification. 


Passes finally on questions concerning the authority of employee 
representatives to bargain for union-shop provisions. 


Determines jurisdictional! disputes which have ied to the filing of 
unfair labor practice charges. 


Receives requests for and certifies resulte of *iast offer* 
elections in national emergency si tuations. 








OFFICE OF THE SOLICITOR 





SOLICITOR 


Advises Board on questions of jaw and 
policy; advises Board re adoption, 
revision, and recision of by i ad 
Regu! at ions; prepares ana 

and lege! opinions on, 

lation amending or afi atte 
serves as jiaison officer fi 

Board members on Iitigation & stfocting 
the Board. 




















Promulgates and publishes Rules and Reguiations and Statements of 
Procedure. 

Wegotiates agreements with States and Territories under Section 
10 (a) of the Act. 


Di sposes of appeals from refusals of the regional di rector 
to issue notice of hearing in cases arising under Section 9 of the 
Act. 














| 


OFFICE OF EXECUTIVE SECRETARY DIVISION OF TRIAL EXAMINERS 











EXECUTIVE SECRETARY 
Receives, assigns to Board Members, and di- 


CHIE? TRIAL EXAMINER 


Conducts and hears unfair labor practice cases 
rects the processing and issuance of deci- and prepares intermediate reports embodying 
sions and certifications in al! cases coming findings of fact, conclusions of tam, and 
before the Board. recommendations, which become the Board's 
decision in the case unless exceptions are 
Represents the Board in conferences with filed, 

parties to Board cases, members of Congress 
and officials of other Government agencies. Upon the request of the General Counse! and 
assignment by the Board, conducts and hears 
jurisdictional dispute cases under Section 
10 (k) of the Act 





























gional offices: F | 


DIVISION OF ADMINISTRATION DIVISION OF INFORMATION 














OIRECTOR 


Develops and coordinates the eae pa 
management functions of the Agency and provides 
technical advice and assistance to operating 
officials In carrying out @ management prograa. 


Conducts continuing manegement studies of the 
operating units of the Agency. 


OIRECTOR 


Makes available to the public and to reporting 
services information regarding the activities of 
the Board through articles, eases, ond 
answers to ore! and written inquiries; advises 
the Board on matters of public relations. 


Performs the Agency's administrative functions 
including such activities as: budget, 
personne!, fiscal, procurement, statistical 
analyses and other related opereti 


Coordinates these activities with al! operat- 
ing units including the regional offices. 


Advises the Board and the Genera! Counse! on 
adainistrative policies, plans, and programs. 




















This chart was submitted on March 4, 1953, by Chairman Paul M. Herzog 
of the National Labor Relations Board to the House Committee on 
Education and Labor. 





(Continued from page 343) 


taining of whether seven will object to 
disaffiliation is not known until the end of 
the association and not during the life of 
its active relationship. Therefore the num- 
ber of those who may object to the separa- 
tion has no importance except as to certain 
rights under the contractual relationship, 
such as the right to take the local’s prep- 
erty, and not to the character of its function. 
The manner in which it operates has been 
determined at the time of its creation by 
the international and is set forth in its con- 
stitution. Actually, the denial of the right 
to disaffiliate or separate in the union’s 
constitution would not destroy the entity 
character if the constitution gave the local 
organization independent powers. 


The New Jersey court’s contention that 
where affiliation exists, the local union has the 
right to disaffiliate at will, is erroneous.” 
There the court said: “The very word ‘affil- 
iate,’ as used in the charter of the international, 
is strongly suggestive of a relationship which 
endures only at the joint will of the larger and 
smaller bodies, a relationship which is sever- 
able at the will of either.” Although the 
courts cite this case with approval to sup- 
port alleged disaffiliation, as we have noted 
before, they have not accepted the right to 
disaffiliate at will.“ Moreover, the court 
confuses the relationship of the AFL and 
its federated internationals, and that be- 
tween the internationals and their locals, 
which both sides readily distinguish as being 
different. Another New Jersey court asks, 
contrary to the earlier case, whether “Ac- 
knowledging the right of the local to sever 
its alliance at its will, can it thus extinguish 
its contractual obligations to the Interna- 
tional? ‘On the most elementary 
principles of equity, it would seem that a 
subordinate organization which for so many 
years has reaped the benefits of its mem- 
bership should be similarly charged with 
the corresponding burdens | heplas 


The continued existence of the local union 
is subject to the international union as pro- 
vided in the international constitution.” 
This position was upheld by the United 
States District Court for Oregon, quoted 
above, where the court said that even the 
virtually unanimous secession of all mem- 
bers of the union does not destroy it.” 





It was evident at the hearing [of 
the House Labor Committee] that 
there is real interest in Congress in 
getting a better labor-management 
relations law. The committee kept 
[AFL President] Meany on the wit- 
ness stand 6 hours, and 22 Congress- 
men participated in the questioning. 
While many of the questions were 
either hostile or unintelligent, the 
revival of interest in this highly con- 
troversial subject is, in itself, a 
healthy sign. It indicates that if 
President Eisenhower exerts real 


leadership over his party, an im- 
proved law can be enacted at this 
session of Congress. 

—AFL News-Reporter 





A New Jersey court views this in the con- 
trary light saying, “The Local Union is a sepa- 
rate and distinct voluntary association which 
owes its creation and continued existence 
to the will of its own members.”™” This 
is the same court which decided the Becherer 
case,” and it leans heavily on that decision, 
although the facts are not analogous, and 
the decision is based on misconceptions. 

In that case the court speaks of the idea 
of a combination of labor unions “consti- 
tuting an indestructible union from which 
no constituent may secede or be expelled” 
as being absurd. The court went on to 
say if this were so “then the AFL was 
powerless to expel the international, as it 
did in 1941.” 

The AFL, like the CIO, is a very loose 
type of federation in which the AFL has 
virtually no authority over the member 
internationals. The AFL cannot compel 
its members to do anything in the way the 
international can impose its will upon its 
subordinate locals. If the international 
does not comply with the wishes of the 
AFL, then the member internationals can 
vote to expel such international, but they 
can do no more directly, certainly nothing 
comparable to suspending its officers and 
placing it under a trustee. We have wit- 
ness to the CIO’s weakness in this regard 





% International Union of United Brewery, etc., 


Workers v. Becherer, cited at footnote 23, at 


p. 567. 

* See footnote 56. 

" United Public Workers v. Fennimore, 17 
LABOR CASES { 65,543, 6 N. J. Super. 589, 70 
Atl. (2d) 901 (1950). 
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7 See footnote 43. 

™ See footnote 23. 
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in dealing with its eleven internationals 
charged with Communist affiliations which 
the CIO condemned. The CIO could do 
nothing except to vote to expel them.” 
We should note particularly the distinction 
claimed by the representatives of the AFL 
and CIO, contrasting their organizations 
as federations with the national and inter- 
national bodies, and the indication that the 
Supreme Court ™ does not regard the inter- 
nationals as federations such as the court 
in the New Jersey case“ envisioned. 


The courts further misapprehend the na- 
ture of the international. As pointed out 
above, the .persons forming a local may se- 
cede as individuals but not as a continuing 
organization unles the relationship is such 
that it is a separate entity.” Also, if the 
constitution provides that a local can with- 
draw if less than wish to remain, 
under circumstances it may secede 
as a group. In one case where withdrawal 
was permitted, the constitution set no limit 
to the number who may successfully block 
the withdrawal. There the court said that 
the bylaws might be changed by majority 
vote to permit such a disaffiliation.” 


seven 


those 


The courts, in an effort to protect the 
non-Communist locals, permitted them to 
withdraw in tact, that is, to disaffiliate and 


to take their property, although the legal 
basis for such action is questionable under 


the international constitution. There the 
courts have seized upon the UE’s expulsion 
from the CIO as abrogating the agreement 
embodied in the constitution. In one case 
the court said” “To hold that members, so 
invited and so enrolled, cannot emancipate 
themselves, when the basic and inducing 
affiliation is destroyed, is not alone to do 
violence to a fundamental and controlling 
condition of membership but to impose a 
form of serfdom degrading to the individual 
and harmful to the public.” Another court 
held that “When the basic objective was 
destroyed by the U. E.’s expulsion from 
the C. I. O., continuance by” the local “of 
membership in U. E. was meaningless and 
valueless connection.”™ One court was 
not persuaded by this argument, holding 


that “There has been no evidence submitted 
in this case from which the court can find 
either an express or implied condition that 
membership in the UE is conditioned 
upon the continuation of the UE as a mem- 
ber and an affiliate of the CIO.” ” 


The constitutions of some internationals 
make no provision for disaffiliation under 
any situation.” 


The Becherer case mentions the right of 
the international union to expel the local 
union. So far as the expulsion is concerned, 
although there may be particular circum- 
stances, the common procedure where the 
local union has misconducted itself or in- 
curred the displeasure of the international 
is to revoke the charter and place the local 
union under an international administrator 
or trustee," and possibly expel certain of 
the “rebels.” The court in the Becherer 
case, in discussing this situation, shows its 
bewilderment because it has correlated the 
predicament of the AFL and that of its 
internationals. The only thing the AFL 
can do, as likewise the CIO, when an inter- 
national follows a wrong line, is to expel it, 
as it not have the power to correct 
the international. That is what happened 
in the CIO, which action led to most of the 
cases discussed herein. However, with the 
international, it may completely dissolve 
the local, since it is its creature and has 
no existence except as allowed by the 
international.” 


does 


Generally the authority of the interna- 
tional union over the local union is su- 
preme.—lIt is in the situations of so-called 
emergency where we see an even clearer 
delineation of the international’s power. In 
the Becherer case, the court referred to the 
power of the international to expel, as well 
as the right of the local body to secede 
Most constitutions give the international 
body the authority to remove the officers 
of the local union to put a trustee or other 
representative of the international in charge 
of the local’s affairs, regardless of the wish 
of the local union and without the 
ence of a bona fide emergency. It is in this 
domination that the independence or au- 


exist- 





See footnote 22. 
See footnote 21. 

™* See footnote 23. 

% See footnote 61. 

7 See footnote 56. 

7? See footnote 43. 

** Clark v. Fitzgerald, 17 LABOR CASEs { 65,454, 
197 Misc. 355, 361, 93 N. Y. S. (2d) 768, 774 
(1949). 

” Seslar vw. 
footnote 53. 


Union Local 901, Inc., cited at 
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* However, provision for dissolution is made 
in the constitutions of both the Internationa] 
Molders & Foundry Workers Union of North 
America and the IBTCW&H. 

‘t Liming v. Maloney, 16 LABOR CASES § 65,255, 
32 Tenn. App. 632, 225 S. W. (2d) 276 (1949); 
Williams v. Carpenters District Council, 18 
LABOR CASES { 65,879, 26 LRRM 2280 (DC 
Ohio, 1950). 

82 See Sec. 93 of the constitution of the In- 
ternational Molders & Foundry Workers Union 
of North America. 
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tonomy of the local union is tested, and in 
few cases would the local union’s claim survive. 


The international union also has the right 
to place the local union under international 
supervision, as distinct from removal of the 
officers. This may be done by revocation of 
the charter.” In addition, the officers may 
be removed and new officers appointed. 


In a New York case, the local union en- 
tered upon a strike despite the provisions 
of the international constitution requiring 
international approval, and refused to dis- 
continue the strike when so ordered. The 
international then vacated the offices and 
placed it under international supervision, 
appointing new officers. The displaced of- 
ficers brought action against the interna- 
tional union, The court said: 


“Although, to some degree local unions 
are autonomous, they cannot proceed with- 
out regard to the lawful restrictions and 
regulations imposed upon them by their 
International organizations which created 
them. I must recognize that an 
emergency existed and which to a certain 
extent continues to exist requiring that the 
best interests of the members of the local 
union will be served by permitting super- 
vision to continue.” “ 


A current situation has existed in Indian- 
apolis in Local Union No. 135 of the Inter- 


national Brotherhood of Teamsters, where 
the international threw out the officers of 
the local union, and has twice replaced the 
trustees, without the consent of the mem- 
bers and in the absence oi an emergency. 
There has been another current difficulty in 
Local No. 600 of the UAW, the Ford local, 
which was charged with being Communist- 
dominated. There the international inter- 
fered and expelied several officers. 

There is also the right of the international 
to take control and to operate the local 
union, In a case in which there was a 
controversy in a labor organization, the 
Tennessee court held that the order of the 
international president to his subordinate 
to take charge of the local union was justi- 
fied by the occasion, and that “It was best 
for all concerned and we have not been 
shown that it injured anyone concerned.” ™ 

In a New York case in which the inter- 
national president imposed a _ trusteeship 
upon a local, the court held that the con- 
stitutional provisions giving this right with- 





The well-meaning intellectual will be 
far off the mark if he thinks that the 
new laws have brought full democ- 
racy to the internal administration 
of labor unions. Reflect, for ex- 
ample, upon the lack of turnover in 
the men who hold the top offices in 
the nation-wide unions. There is no 
security like it in the world, and no 
parallel for it in any other situation 
where men are chosen by popular 
ballot. T':e same names have been 
before us for a generation. 
—Clarence B. Randall 





out a hearing were violative of public policy. 
In that case the president did grant a hear- 
ing, and set an early date for trial. In view 
of this grant, the court held that 


“Certainly none of the plaintiffs can be 
heard to complain that he is in fact being 
denied an opportunity to be heard. Fur- 
thermore, it has not been shown on this mo- 
tion that the trusteeship has resulted in, 
or is likely to result in, injury to Local 6 
or its members. With respect to the 
first cause of action, those plaintiffs have 
not demontrated that they or other mem- 
bers of Local 6 are substantially prejudiced 
by the trusteeship. Plaintiffs are dissatis- 
fied with the existing situation, but they 
show no facts to warrant the issuance of a 
restraining order in advance of trial.”™ 


In these three cases, the courts held that 
one of the tests to determine whether it 
will interfere and grant relief is whether 
it has been shown that any one has been 
injured. If no one has been injured, then 
they hold that there is no basis for such 
relief. If the locals had no inherent au- 
tonomy, or in fact any rights or right 
which such conduct violated and to which 
they had a claim for protection under the 
union constitution, but only such as the 
international granted as a matter of grace 
and not of duty, taking away this right to 
conduct its own affairs would prove to be 
no injury. [{t appears, therefore, that the 
claimed rights of autonomy in these locals 
as something apart from the international 





% Art. VI, Sec. 6 of the constitution of the 
IBTCW&H. 

“Cromwell v. Morrin, 17 LABOR CASES 
{| 65,309, 91 N. Y. S. (2d) 176, 183-184 (1949). 
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are purely fictitious and that the only entity 
is the international which created the locals. 


The courts too often in considering these 
questions in the above decisions act as if 
these labor organizations might be fraternal 
societies with a correspondingly limited sig- 
nificance, and not a body with such vast 
control over vital matters, including the 
right to work. This is difficult to under- 
stand, for such treatment is almost casual. 
Perhaps too, this is only further revelation of 
the unfamiliarity of courts with this sub- 
ject of labor relations and a failure to under- 
stand the change in labor relations, where 
a purely legalistic approach miscarries. 


Highlighting the helplessness of the 
locals before the might of the international 
union, the United States District Court for 


the Northern District of Ohio said: 


“Those who become members of unions 
are encumbered with limitations on the exer- 
cise of their free will insofar as it conflicts 
with the tenents and ritual of the union, 
and are bound by the union’s decisions. 
Courts cannot be called upon to extricate 
them from their voluntary subjection and 
surrender to the lawful rulings of the legally 
constituted officers of the Council.” ™ 


These cases show that when we lay aside 
the fine appearances of a pseudodemocratic 
organization in a “more perfect union” of 
locals, we discover that fundamentally there 
is only the one entity, the international union. 
We may also question the “voluntary sub- 
jection” and the ignoring by the court of 
the question of whether the “legally con- 
stituted officers” should have the right to 
make rulings as to the right of these mem- 
bers to handle their own affairs. However, 
this is the law. 


Let us consider finally a very recent case,” 
in which the court discussed this relation- 
ship in considerable detail. The question 
arose on the service of the local union, in 
an effort to bring the international before 
the court. The Supreme Court of Ken- 
tucky said: 


“It is to be remembered that we are not 
here dealing with corporations having sepa- 
rate existence through charters granted by 
the state, but dealing with voluntary unin- 
corporated associations which, however, have 
the quality or nature of corporations. 

The parent body possesses and dominates 


its constituent parts. All sovereign 
power is vested in International by general 
conventions made up of delegates from 
local unions, the general officers, executive 
board, and board of trustees. . . . All 
local charters are granted by International, 
and are subject to revocation or suspension. 

All . . . [financial payments] , 
are subject to increase or decrease by the 
superior body. The president of the Inter- 
national has power to direct and supervise 
all local unions, their officers and members 

It is further declared that no local 
union shall ‘attempt to take or take any 
action involving a rupture of relations exist- 
ing under a legal contract with any employer 
or declare a strike where such contract 
exists unless the same has been sanctioned 
by the General President of the Interna- 
tional Union.’ . . . In the present 
we think the foregoing recitations show 
there is not merely unity of relations but 
a regency, a dominant control in many par- 
ticulars by the general union. The veil of 
distinct entities sought to be placed be- 
tween them as a shield against the processes 
of the court is a thin and flimsy one, 
easily pierced.” ™ 


case 


Then, summing up the relationship, the 
court said: 


“We conclude that the Local Union is the 
International Union itself in action, There- 
fore, service on the agents of the Local was 
sufficient to bring International before the 
court as an organization... .”” 

This case has discussed and considered 
this relationship in the light of the actuali- 
ties of present day labor relations more 
thoroughly than any other recent decision. 
The conclusion there reached must be shared 
by all who can see how readily the forms 
and fictions which give the subordinate 
unions a color of independence and dignity 
can be swept aside. 


Conclusion 


- | . ° ° 
We can ‘make definite conclusions from 
these cases as to the relationship of the 


local union and the international. The 
language of the courts is confused at times 
because in the first place labor relations is 
a field which is alien ground to many of 
them, and secondly, because it is an un- 
familiar field, they are at times seeking to 





8 Williams v. Carpenters District Council, 
cited at footnote 81, at p. 2281. 

% International Union of Operating Engineers 
v. J. A. Jones Construction Company, 20 LABOR 


CASES { 66,387, 240 S. W. (2d) 49 (Ky. 1951). 
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® Case cited at footnote 88, at pp. 51-54. 
* Case cited at footnote 88, at p. 54, 








lf there is any formula for successful 
labor leadership, the basic ingredient 
is humility. A leader in organized 
labor is created by his union's mem- 
bers. If he should lose contact with 
their thinking and their feelings, a 
vital circuit is broken and he has lost 
his only source of strength.—Presi- 
dent James G. Cross, Bakery & Con- 
fectionery Workers’ International 
Union of America. 





give recognition to different statuses which 
are based on substantially similiar circum- 
stances. Unfortunately for the clarity of 
the law, the facts have not always war- 
ranted™ such varied decisions, 

Several of these cases already discussed 
have referred to the fact that the local “de- 
rives its existence from its membership,”” 
or “the will of its own members.” ™ One of 
these cases added that the international 
exists by virtue of its affiliated locals, and 
then continued by saying that both the in- 
ternational and the local are unincorporated 
associations having no legal entity apart 
from their membership, and that both exist 
for the purpose of furthering the interests 
of the employees and not the employees for 
the benefit of the labor organizations.” 

It is clear that an unincorporated associa- 
tion exists solely through the action of 
its members, although a change in the sta- 
tus of labor organizations has been recog- 
nized by statutes in many states or by 
statutory implication in others. The United 
States Supreme Court in United Mine Work- 
ers v, Coronado Coal Company™ described 
admirably the development of the new 
status of such organizations. This is par- 
ticularly true of the international organiza- 
tion. Although the right to sue may be 
granted to and against labor organizations 
in general, it is equally clear that the exist- 
ence of this organization Local Union No. 
1 of International Union “A” is subject to 
the will of the international, regardless of 
suability or other attributes granted by stat- 
ute. Consequently, we may question whether 
this local is strictly an unincorporated asso- 
ciation, since its existence is dependent upon 


other facts with which the average court 
is unfamiliar. While it is undoubtedly true 
that the international functions with greater 
ease in being grouped into locals, neverthe- 
less the international could function to a 
greater degree without being divided intc 
locals than the separate locals could survive 
without the power and strength of the 
international behind them. In the ordinary 
situation, the local is unmistakably the crea- 
ture of the international, whose existence 
may be terminated with few limitations. 
This appears from the constitution and 
bylaws. 

One court” contended that the interna- 
tional was created for the benefit of the 
locals, because it thought that it came into 
being by action of the locals. While this 
may be the circumstances originally, yet, 
once the international comes into being, it 
sets up new locals, pursuing a program of 
expansion.” 

In a New Jersey case, the court states 
that “the purpose of the affiliation was 
separate from, and not paramount, but subor- 
dinate to the objects which gave birth to 
the local.” It must be apparent that the 
purpose of forming an international is to 
gain power in collective bargaining. To 
secure this additional strength of union, 
just as with the individual members them- 
selves, the component parts must surrender 
many of their rights to act independently. 
This surrender is not a slowly evolving 
process in our present day, but it is already 
incorporated in the constitutions of the unions, 
so that when the employee joins the union 
he is confronted with this accomplished fact 
in the life of the organization. These or- 
ganizations represent the combining of in- 
terests and efforts allegedly in behalf of 
the employees, and they will not have this 
collective action on a wider scope unless 
the yield some of their liberty of action at 
each stage. 

It is possible that a different relationship 
may exist in which the local is a semi- 
independent organization possessing the in- 
dicia of a separate entity, but these char- 
acteristics must be plainly and specifically 
spelled out, so that the terms of the associa- 
tion will not be subject to doubt. Despite 
the frequent citing of the Becherer case with 
approval, none of the other courts have 
subscribed to its view as to the right of 





™ See Vilella v. McGrath, cited at footnote 49. 
% See footnote 42. 

% See footnote 43. 

* See footnote 42. 

% Cited at footnote 3. 
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the local union to disaffiliate at will. More- 
over, it was noted above that the court was 
greatly bewildered in its understanding of 
the character of federations. However, upon 
the facts in that case, it appeared that the 
local had considerable autonomy at all 
times. In the New Jersey case referred to 
above,” the court felt that it retained its 
individuality. These appear, however, to 
be special situations, governed by their par- 
ticular facts. In the UE cases in which the 
courts upheld the disaffiliation,” the courts 
were seeking a solution which satisfied their 
patriotic convictions. Consequently, these 
cases do not establish a rule but bespeak 
abnormalities. 


For the local to constitute an entity, it 
must have some rights enforceable at law 
apart from the international. The rights of 
the employees must not be mistaken for 
rights of the local. If the international ™ 
can strip the local of all rights of action and 
of property, and may place it under tutelage, 
can happen, abolish it entirely, it 
seems meaningless to discuss the separate 
existence of the local as a creature apart 
from the international. The ITU cases,™ 
decided by the NLRB in 1949, show how 
quickly the international could wipe out the 
pretense of autonomy and control 
locals which had appeared to have some 
recognized independence, without even the 
excuse of emergency or misconduct on the 
part of the locals. 


or, as 


these 


THE UNION—A FORCE FOR GOOD 


“We wish to stress the point that 
unions are good. They an important 
part of our society; they have played an 
extremely important part in the estab- 
lishment of educational institutions, un- 
employment compensation, social secu- 
rity, railroad retirement, minimum wage 
and maximum hour laws, and other so- 
cial legislation enacted for the benefit of 
the little people of this great country. 


“Through unions, the dignity of man 
and the dignity of labor has been recog- 





® See footnote 65. 

10 State ex rel. UE v. Enersen, cited at foot- 
note 4; Vilella v. McGrath, cited at footnote 49; 
Duris v. lozzi, cited at footnote 43; Clark v. 
Fitzgerald, cited at footnote 78. 

1 See Garcia v. Ernst, cited at footnote 86; 
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Since both the local and the international 
are composed of the same and 
being unincorporated have no legal existence 
apart from their members even though they 
may be sued separately to avoid the incon- 
veniences at common law,™ it seems impos- 
sible, without well set out facts establishing 
a bona fide distinction and difference in 
identity or purpose, to conceive of the locals 
as being entities or legal persons apart from 
the international. Therefore, one must final- 
ly acknowledge that these subordinate 
organizations, by whatever name they are 
called, are not separate entities but consti- 
tute convenient compartments or devices 
for the and advantage of the inter- 
national in the performance of its duties as 
a labor organization in behalf of the mem- 
bership. The discussed above, in 
which the courts have sought to hold 
otherwise, when analyzed and closely con- 
sidered, only serve to strengthen the view 
that in the usual relationship existing be- 
tween the local union and the international 
there is no actual severance of identity or 
character between them but that the inter- 
national is the entity of which the local is 
an integral part. Therefore, except in those 
cases where the constitution and the facts 
evidence the establishment of organizations 
loosely associated with the international, 
what has called “disaffiliation” is a 
separation and a sundering of a group from 
the international and the creation of an 
entirely new organization. [The End} 


persons, 


use 


cases 


been 


nized; the employee is recognized as the 
counterpart of the employer, entitled to 
the same respect, honor and considera- 
tion accorded others; the employer has 
had to recognize that employer-employee 
relationships are one branch of the 
broader field of all human relations and 
entitled to treatment as such. 





“Through participation in union af- 
fairs, the employee has had first hand 
experience in the democratic institutions 
which are the foundations of the free 
world.”—IAM President Al Hayes. 


wITU and ANAP, 86 NLRB 951 (1949); 
Chicago TU and Chicago NAP, 8 NLRB 1041 
(1949). 

3 United Mine Workers v. 
Company, cited at footnote 3. 
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A New York Working Woman 
Needs $47 a Week to Live 


Many years ago there were regular out- 
bursts from reformers decrying the fact 
that employers paid the ladies who worked 
for them so poorly that it was difficult for 
them to avoid the primrose path. We don’t 
hear that one anymore, but efforts to get 
so-called equal rights for women have never 
slackened. A main point in these efforts is 
to achieve for women “equal pay for equal 
work,” 


Shades of the old reformers’ cries were 
recalled last month as the result of a survey 
conducted by the Division of Research and 
Statistics of the New York State Depart- 
ment of Labor. The survey, conducted in 
eight cities in the state, revealed that a 
working woman living with her family in 
New York State needed $2,442, or nearly 
$47 a week, to support herself adequately, 
meet income tax payments and save for 
emergencies and old age. 


Railroaders Wage Claim 
Held Barred by Statute 


The engineer of a locomotive that was 
involved in a head-on collision with a pas- 
senger train was fired. His discharge was 
not preceded by the “fair and impartial 
hearing” provided for in the contract be- 
tween the railroad and the employee’s union. 
It was five years before the engineer got 
around to suing the railroad. When he did 
so he demanded a whopping $86,800, of 
which $22,500 was for back wages and 
$64,300 “which represents his earning capac- 
ity during his life expectancy.” 


Article 3534, Revised Civil 


Louisiana, reads in part as follows: 
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Code of 
“The 


following actions are prescribed by one 
year: that of workmen, laborers and 
servants, for the payment of their wages.” 
The railroad pleaded the statute of limita- 
tions as a defense to the engineer’s suit. 
The plaintiff tried to wiggle out from in 
under the statute by maintaining that his ac- 
tion was for breach of contract rather than 
a claim for wages and that a ten-year gen- 
eral statute of limitations applied. 


A federal district judge dismissed the 
action. The Fifth Circuit affirmed on April 
3, 1953, in Gould v. Louisiana & Arkansas 
Railway Company, 23 Lazsor Cases { 67,507. 


Guaranteed Annual Wage 
in for Two-Year Buildup 


When the United Auto Workers stressed 
the need for a guaranteed annual wage at 
their fourteenth convention in Atlantic City, 
they began what will apparently be a two- 
year program to sell the idea to automobile 
manufacturers and the public. Contracts 
between the union, largest in the CIO, and 
major employers in the industry do not ex- 
pire until 1955. 


Meanwhile, wages for many auto workers 
dropped when the revived “old series” Con- 
sumers Price Index revealed last month 
that the cost of living had dropped 0.4 per 
cent in January and 0.9 per cent in February. 
President Eisenhower had ordered con- 
tinuation of the old index to postpone con- 
fusion resulting from changing union contracts 
containing escalator clauses tied to it. 


To guard against further cuts if the 
cost of living continues to fall, union bar- 
gainers presently working out details of the 
switch to the new index are reportedly 
trying to get a substantial part of the in- 
crease already gained through the escalator 
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clauses insulated from loss by labeling it 
“productivity” pay. 


Pay Checks for $0 Turn Out 
to Be Worth Their Face Value 


In an odd case decided by a New York 
City court recently, an injured employee 
who had not been able to work since 1946 
was kept on the company payroll at the 
plant where he had been hurt and was sent 
weekly pay checks for “zero” dollars. The 
company’s largesse in maintaining the 
fiction of continued employment, so that 
the worker could increase his pension con- 
tributions, retain his membership in the 
group life insurance plan and keep his 
seniority if he should ever be able to return 
to work, boomeranged. 

The case, Milner v. Kings County Lighting 
Company, 23 Lasor Cases { 67,495, involved 
a claim for severance pay by the employee. 
On June 1, 1951, the company adopted a 
generous separation allowance schedule. On 
July 31, 1951, the company wrote to the 
employee informing him that his employ- 
ment had terminated as of July 24, 1951. 
The employee promptly claimed the separa- 
tion allowance although he had not actually 
worked since 1946. The court agreed with 
the company that the employee had in 
fact stopped work in 1946 despite the weekly 
checks for $0 he received for five years. 

Another factor in the case which the 
court considered was that the employee 
had received regular weekly checks from 
the Workmen’s Compensation Board until 
he received the company’s termination notice. 
At that time he applied for a lump sum 
settlement of his compensation on the 
ground that he was permanently partially 
disabled and stated that he had received no 
medical treatment since 1945 because of 
“maximum benefit reached.” 


The worker could have asked for a less 
generous separation allowance under the 
schedule in effect in 1946 but he rejected 
any claim that he might have had under 
that schedule to get the larger amount. 
Instead, he got nothing. One might say 
the court cashed all his $0 checks at their 
face value. 


Let's Take a Look at Wages 

and ‘‘Productivity”’ Increases 
“Productivity and Real Wages” is the 

title of the following article which appeared 


in the April, 1953 issue of The Guaranty 
Survey, published by the Guaranty Trust 


Wages ... Hours 


Company of New York. It is reprinted 


here with permission: 


The relation between wages and “produc- 
tivity” has been much discussed since 1948, 
when General Motors Corporation and the 
United Automobile Workers (CIO) intro- 
duced the “annual improvement factor” into 
their wage contract. Now, with wage 
controls abolished and the cost of living 
tending to recede, it appears that the. sup- 
posed yearly increase in “productivity” 
upon which the “annual improvement fac- 
tor” is based will be used as the principal 
argument for further increases in wage 
rates. 


The Executive Council of the American 
Federation of Labor declared in February 
that an “ominous disparity” had developed 
between the amount workers could produce 
and the amount they could buy. This view 
is apparently based on the council’s finding 
that the productivity of the American 
private economy rose 13.2 per cent from 
1949 through 1952, while the real wages 
of factory workers increased only 7 per 
cent, according to “the most conservative 
figures,” 


In commenting on the council’s report, 
George Meany, president of the AFL, said 
that “if the present divergence between 
wages and productivity continues for an- 
other year or two, it will mean that we will 
produce far more than we can consume. 
That puts us right back where we were in 
1929, when the bubble burst. We went 
into a tailspin because we could not con- 
sume the things we were able to produce. 
Now is the time to see that does not happen 
again.” 


These statements raise a number of ques- 
tions which are of prime importance if, 
as now appears, the productivity argument 
is to be made a principal basis for wage 
demands. What is meant by “productivity,” 
and why does it tend to rise? What is 
its normal relation to money wages and real 
wages? Is there really a disparity at pres- 
ent between productivity and real wages? 
If so, which is too high in relation to the 
other? 


Some of these questions are easier to 
answer than others. To take the simplest 
first, “productivity” is usually understood 
to mean capacity to produce—not in the 
aggregate, for in a growing country aggre- 
gate productive capacity naturally tends to 
increase irrespective of other changes; but 
productive capacity in the sense of a ratio 
between “output” of product and “input” of 
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labor time, capital equipment, managerial 
effort, electric consumption or some other 
type of unit representing a factor or factors 
of production. 

Productivity has been measured in vari- 
ous ways, but in dealing with broad averages 
it has been found most convenient and ap- 
propriate to express it as a ratio between 
physical units of output and man-hours of 
labor. This mode of expression is far from 
precise, but for most practical purposes 
it seems to be the best available. It is the 
measurement almost universally used today, 
and the one that will be used here. 


The use of labor time as a denominator 
in measuring productivity has led to some 
unfortunate misunderstanding. The phrase 
“productivity of labor” is often heard, as 
if broad variations in productivity were 
due primarily to changes in the character 
or quality of workers. This is not the 
case. Average output per man-hour of 
labor is calculated to have about tripled 
in the last half century, not because the 
typical worker of today is stronger, more 
skillful, or more diligent than the worker 
of fifty years ago, but because he uses better 
methods, more and better tools and ma- 
chines, and vastly more mechanical power. 
These methods, tools, machines and sources 
of power have been made available at great 
cost and risk by owners and investors, and 
by the initiative and competitive urge of 
management. 

There has been a remarkably close rela- 
tionship among wages, prices and produc- 
tivity over long periods. A chart published 
in these columns last May 
showed changes in average 


approximately maintained for at least half a 
century. 

It is significant that this relationship ex- 
isted long before the rise of labor unions 
to their present strength. What the chart 
indicates is that productivity and the wage- 
price ratio have a strong inherent tendency 
to move together, irrespective of the form 
of industrial organization that may exist at 
any particular time. 

The wage-price ratio shown in the chart 
differs from real wages, as that phrase is 
commonly understood, in that real wages 
are measured by the ratio between money 
wages and the cost of living, whereas the 
curve in the chart shows the ratio between 
money wages and wholesale prices of manu- 
factured products. A comparison between 
productivity and real wages shows essen- 
tially the same relationship indicated in 
the chart, except during the last few years. 
The sharp dip in the wage-price ratio fol 
lowing World War II was due to the rise 
in prices of manufactured products after 
the wartime controls were lifted. The rise 
in the cost of living during the postwar 
period was much less sharp, largely because 
rents remained subject to control. As a 
result, the real hourly earnings of factory 
workers declined only slightly in the early 
postwar years, and since 1947 they have 
been rising. 

It is essential to note that the 
pondence between real wages and produc 
tivity has held good only over long periods 
From year to year and even from decade 
to decade, both real wages and productivity 


corres 





output per man-hour and the 
ratio of hourly wages to 
wholesale prices in manu- 
facturing industries from 1919 


Output Per Man-Hour and Ratio of Wages io 
Wholesale Prices in Manufacturing 


1919-1941 Average Equals 100 





through 1951. This chart is 
reproduced here, because it 
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bears directly upon the pres- 
ent question. The long-term 


WAGE-PRICE RATIO 
on 





upward trend of productivity 
and the tendency for the 


. 





wage-price ratio to move 
with it are obvious. It would 
be possible to extend the 





chart back to the beginning 
of the present century or 
even before, although the data 





for earlier years are less 
satisfactory than those for 
the period since 1919. Studies 
covering the longer period 
have indicated that the rela- 
































tionship shown here has been 
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If government officials have the wel- 
fare of the wage earners at heart, 
they too will put a stop to the out- 
cry against profits, in which they 
have been probably even more 
vociferous than the acknowledged 
spokesman for labor. 

—The Guaranty Survey 





have moved with considerable irregularity, 


and their fluctuations have sometimes 
shown wide divergence. A _ recent study 
by Dr. Frederick C. Mills of the National 
Bureau of Economic Research indicates that 
average output per man-hour in the United 
States, measured by ten-year averages, rose 
23 per cent from the decade 1891-1900 to 
the 1901-1910 decade, 19 per cent during 
the next decade, 34% per cent during the 
next, 19 per cent during the decade of the 
1930’s, and 20% per cent in the decade of 
the 1940's 


Year-to-year changes have been even 
more erratic. Yearly fluctuations in real 
private gross national product per man-hour 
since 1909 have ranged from an increase 
of nearly 8 per cent in 1934 to a decline 
of more than 6% per cent in 1920. 


To some extent, these irregularities 


are 
undoubtedly due to the 
underlying data, which admittedly provide 
much less than a perfect picture of man’s 
real capacity to produce. All that can be 
said with confidence is that the best avail- 
able data furnish no evidence of a regular 
or steady rise in productivity, but indicate 
rather that the long-term upward trend 
f a complex of erratic 


shortcomings of 


actually consists of 


short-term movements. 


The same has been true of wages. Year- 
to-year changes in real hourly earnings of 
workers in manufacturing industries since 
1899 have ranged from a rise of more than 
16 per cent in 1934 to a decline of more 
than 3% per cent in 1932. 


It cannot be maintained, therefore, that a 
program or schedule of regular increases in 
real or money wages is necessary or desir- 
able in order to match a similar tendency 
in productivity, since the latter shows no 
such regularity. the short term, 
wages and productivity never have moved 
closely together, nor is it to be expected that 


Over 


they should, since productivity is only one 
of many factors entering into the determina- 


Wages ... Hours 


particular time. 


indicates 


tion of wage rates at a 
Over the long term, the record 
that the relationship between 


productivity has been and presumably will 


wages and 
be maintained by the force of competition, 
quite regardless of any program or schedule 
that Predetermined 
changes in wage rates serve only to intro- 


aimed at objective. 


duce a new and potentially harmful ferm 


of rigidity into labor costs. 


any, is there a present 
productivity and 
difficult question to 
test would to be 
What distribution of 
conducive to 


In what sense, if 


disparity between real 
This is a 
The valid 
the pragmatic one: 


wages? 
answer seem 


product is most short-term 
equilibrium and to long-term growth and 
progress? This is a criterion, and 
attempt to 
a particular time must be 


a tree economy, however, the translating is 


Vague 


any translate it into figures at 


inconclusive. In 


done by the automatic action of impersonal 


forces, with no tax on human ingenuity. 


Disparities can and do arise, but if left un 
regulated they 


correct themselves 


If real wages lag behind productivity, 


the low labor costs tend to stimulate 


increase the 


ente! 
labor, 


Unless equilibrium is 


prise and demand for 
raising wage rates 
this 

reached where output cannot be sold except 
at lower prices, since the ultimate aim of 
all production whether of 
producers’ goods, is to supply goods 


restored in way, a point must be 


consumers’ o1 
and 
whom workers 


Thus the dis 


services for consumers, of 
constitute a large proportion 
parity tends to be 
a decline in prices, or both 


corrected by a rise in 
wages, 

If real too high 
costs make it difficult for 


fast, labor 


business concerns 


wages rise 


to produce and sell at a profit unless prices 
Until 


correctives occur, the demand 


labor costs decline 
both of these 


for labor 


rise of 


one or 


tends to weaken and unemploy 
ment to appear. 
What 


with 


balanced condition, 


provide pur 


is needed is a 
high 


chasing power in sufficient quantity to ab 


wages enough to 
sorb the final product, but. not so high as 
to create unemployment and inhibit indus 
trial 
This 
and 
market forces in a free economy. 


growth and technological progress 


balance is constantly being disturbed 


re-established by the interaction of 


Perhaps the most significant indication of 
whether wages and productivity are in bal 
ance at any particular time is a comparison 
of existing conditions with those that have 


over a 
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been maintained, on the average, 





long period in the past. By this test, the 
real hourly earnings of factory workers at 
present would appear to be high in relation 
to productivity. In 1952 they were 76 per 
cent above the 1919-41 average, whereas 
output per man-hour in manufacturing was 
54 per cent above. The wide spread be- 
tween real earnings and productivity which 
appeared during the war years has been 
narrowed to some extent during the post- 
war period, but it has not yet been closed. 
(The 23-year period from 1919 through 
1941 is used as a base for this comparison 
because it is the longest period covered by 
the figures during which no governmental 
controls were in effect.) 


Any such comparison must, of course, 
be made with due recognition of the limi- 
tations of both method and data. No one 
can say with final authority whether real 
wages now are too low or too high. Time 
will apply the practical test. Meanwhile, it 
is to be expected that workers will seek the 
highest wages they can get and that in their 
endeavor they will use any arguments that 
present themselves. Too strong insistence 
upon an unrealistic wage level, however, 
would seem more likely to bring on a busi- 
ness recession than to prevent one. 


Time of Death Is Uncertain— 
Not So with Taxes 


If taxes are the price we pay for civiliza- 
tion, this septuagenarian employee bought a 
$10,000 chunk of it when his employer pre- 
sented him with an annuity. 


In 1941 the Chrysler Corporation bought 
a single premium annuity on the life of the 
employee which would pay him $3,000 per 
annum with payments guaranteed for ten 
years. The payments under the annuity 
were paid to the Chrysler Corporation (the 
purchaser) until 1943 when by endorsement 
future payments were to be paid to the 
annuitant. 


The Commissioner of Internal Revenue 
demanded income tax from the annuitant 
for the year 1943 on the cost of the an- 
nuity ($37,645.25) less the payments made 
to the Chrysler Corporation ($3,750). The 
tax assessed was over $10,000. The majority 
of the Tax Court upheld the Commissioner 
“harsh as this result seems” but there were 
two strong dissents and the argument pre- 
sented by the petitioner is an interesting one. 


The majority of the court contended that 
the amount paid by the corporation for the 
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policy in 1941 was not the “amount con- 
tributed by the employer for such annuity 
contract,” within the meaning of the stat- 
utory language. “To us that language 
means amounts paid over by the employer 
for the benefit of the employee. When the 
payment was made in 1941 petitioner, the 
emplcyee here received no benefit from it 
of any kind. The policy then purchased 
belonged entirely to his employer. Only 
by endorsement in 1943 did petitioner be- 
come entitled to anything under the policy, 
and it was then that the Corporation made 
its contribution for the contract.” 


“ 


The annuitant contended: the 
amount contributed by the employer for 
such contracts on or after the employee's 
rights thereunder become nonforfeitable shall 
be included in the income of the employee 
in the year in which the amount is con- 
tributed since his employer con- 
tributed nothing for the contract in 1943 the 
amount to be included in petitioner’s gross 
income for 1943 is zero.” 


The dissent contended: “A practical ap- 
proach to the problem compels an exami- 
nation into what this petitioner received in 
the taxable year (1943). He received only 
the right to a monthly payment for as long 
as he lived. The contract had no invest- 
ment value, no loan value, and no value 
dependent upon the life of another. 

The trend of decisions in recent times has 
been away from the view expressed by 
Judge Learned Hand in Bedell v. Commis- 
sioner, 30 Fed. (2d) 622 [1 ustc § 359], that 
‘it is absurd to speak of a promise to pay a 
sum in the future as having a “market 
value,” fair or unfair.’ . . . under any prac- 
tical view this petitioner did not receive 
anything which had any marketable value. 


“ 


the majority opinion is contrary 
to the spirit of legislation dealing with the 
taxation of employees’ annuities and to the 
provisions of the statute that came into 
effect with the Revenue Act of 1942. 

The trend of Congressional enactments over 
a period of years has been to defer taxation 
of employees’ annuities until the proceeds 
are received or made available to the em- 
ployees. . As this petitioner’s employer 
did not make any contribution towards the 
purchase of the contract after the peti- 
tioner’s rights became nonforfeitable, no 
amount should be included in the petitioner’s 
income in excess of the amount distributed 
to him in the taxable year.” The case: 
Morse v. Commissioner, 17 TC 1244, CCH 
Dec, 18,759; aff'd 53-1 ustc J 9202. 
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Decisions of Courts and 
Administrative Agencies 





N IMPORTANT statement by the United 

States Supreme Court on the subject of 
the breadth of authority of bargaining repre- 
sentatives under federal labor legislation 
was included in the April 6 opinion, written 
by Justice Burton, in Ford Motor Company 
v. Huffman and International Union, United 
Automobile, Aircraft and Agricultural Imple- 
ment Workers of America, CIO, 22 Lapor 
Cases { 67,505. 


The case arose out of a dispute involving 
the seniority rights of two groups of vet- 
erans employed by a Louisville automobile 
plant. Each group received seniority credit 
for time spent in the military or naval 
service or the merchant marine, One group 
was entitled to seniority credit by statute, 
since it included those who had worked for 
the same employer before entrance into the 
service. The other group was composed 
of those who had not worked for that em- 
ployer prior to entering the service. The 
latter received seniority credit as a result 
of the collective bargaining agreement be- 
tween the company and the UAW. The 
first group included about 275 employees. 
In a number of instances they were laid 
off or furloughed when, because of the con- 
tract clause, members of the second group, 
whom they consider their juniors in sen- 
iority, continued to work. This they con- 
sidered discriminatory. 


Class suits were filed against the com- 
pany and the union by the 275 employees 
asking that the contract be declared invalid 
insofar as it prejudiced their seniority 
rights. Both cases were dismissed by the 
United States District Court in which they 
were brought. There was no opinion but 
the court said in its order that the “collective 
bargaining agreement sets up a seniority 
system which the Court deems not to be 
arbitrary, discriminatory or in any respect 


Labor Relations 


unlawful.” The Sixth Circuit reversed in 
favor of the employees. The company and 
the union filed separate petitions of cer- 
tiorari to the Supreme Court. The Court 
ruled that the Sixth Circuit was wrong and 
remanded the cases to the district court. 


Cited as controlling in the case were two 
sections of the Nationa] Labor Relations 
Act, as amended: 


~ 


“Section 7. Employees shall have the 
right to self-organization, to form, join, 
or assist labor organizations, to bargain col- 
lectively through representatives of their 
own choosing, and to engage in other concerted 
activities for the purpose of collective bargain- 
ing or other mutual aid or protection. 


“Section 9. (a) Representatives designated 
or selected for the purposes of collective 
bargaining by the majority of the employees 
in a unit appropriate for such purposes, 
shall be the exclusive representatives of all 
the employees in such unit for the purposes 
of collective bargaining in respect to rates 
of pay, wages, hours of employment, or other 
conditions of employment... .” (Italics sup- 
plied by the Court.) 


“In the absence of limiting factors,” the 
Court said, “the above purposes, including 
‘mutual aid or protection’ and ‘other con- 
ditions of employment,’ are broad enough 
to cover terms of seniority. The National 
Labor Relations Act, as passed in 1935 
and as amended in 1947, exemplifies the 
faith of Congress in free collective bargain- 
ing between employers and their employees 
when conducted by freely and fairly chosen 
representatives of appropriate units of em- 
ployees. . . . Their statutory obligation to 
represent all members of an appropriate 
unit requires them to make an honest effort 
to serve the interests of all of those mem- 
bers, without hostility to any. 
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“Any authority to negotiate derives its 
principal strength from a delegation to the 
negotiators of a discretion to make such 
concessions and accept such advantages as, 
in the light of all relevant considerations, 
they believe will best serve the interests 
of the parties represented. A major re- 
sponsibility of negotiators is to weigh the 
relative advantages and disadvantages of 
differing proposals. A bargaining represen- 
tative, under the National Labor Relations 
Act, as amended, often is a labor organiza- 
tion but it is not essential that it be such. 
The employees represented often are mem- 
bers of the labor organization which repre- 
sents them at the bargaining table, but it 
is not essential that they be such. The 
bargaining representative, whoever it may 
be, is responsible to, and owes complete 
loyalty to, the interests of all whom it 
represents. In the instant controversy, [the 
union] represented, with certain ex- 
ceptions not material here, all employees at 
the Louisville works, including both the 
veterans with, those without, prior 
employment by [the company] . 
as the employees having no military service. 
Inevitably differences arise in the manner 
and degree to which the terms of any 
negotiated agreement affect individual em- 
ployees and employees. The 
mere existence of such differences does not 
make them invalid. The complete satis- 
faction of all who are represented is hardly 
to be expected. A wide range of reason- 
ableness must be allowed a statutory bar- 
gaining representative in serving the unit it 
represents, subject always to complete good 
faith and honesty of purpose in the exercise 
of its discretion. 


and 
. as well 


classes of 


“Compromises on a temporary basis, with 
advantages, are 
Differences 


a view to long 
natural incidents of negotiation. 
in wages, hours and conditions of employ- 
Seniority 


range 


ment reflect countless variables. 
rules governing promotions, transfers, lay- 
offs and similar matters may, in the first 
instance, revolve around length of com- 
petent service. Variations acceptable in the 
discretion of bargaining representatives, how- 
ever, may well include differences 
upon such matters as the unit within which 


based 


seniority is to be computed, the privileges 
to which it shall relate, the nature of the 
work, the time at which it is done, the 
fitness, ability or age of the employees, 
their family responsibilities, injuries received 
in course of service,.and time or labor 
devoted to related public, whether civil or 
military, voluntary or inveluntary. 
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“The National Labor Relations Act, as 
amended, gives a bargaining representative 
not only wide responsibility but authority 
to meet that responsibility.” 


Vacillating Organizer Loses 
Chance to Unionize Garage 


Three vears ago a union organizer under- 
took the unionization of 12 employees in 
a garage at Oak Ridge, Tennessee. He suc- 
ceeded in getting nine of them to sign union 
cards. The employer was told that a ma- 
jority of the men was represented by the 
union but he was not asked to do anything 
about it. The workers wanted action. Finally 
the union left a specimen contract with the 
employer who promised to have his lawyer 
look it over. No further meetings were ar- 


ranged. More time elapsed. 


The employees got tired of waiting for 
the union to act. One member quit his job 
The other eight called on the employer and 
made demands which were substantially 
met. A few days later the eight men re- 
signed from the union. 


At this point the union took action and, 
for the first time, demanded in 
that the employer confer on contract nego- 
tiation. The employer countered with a 
suggestion that an election be held. The 
union then filed a charge with the National 
Labor Relations Board that the employ: 
had refused to bargain. 


The NLRB took the position that the 
meeting between the employer and the em 
was instigated by the former in 
of Section 8 (a) (1) of the Na 
which makes it 


writing 


ployees 
violation 
tional Labor Relations Act 
an unfair practice for an employer 
“to interfere with, restrain, or coerce em 


labor 


ployees in the exercise of the” right to self 


organization, The company was also found 
guilty of refusal to bargain in violation of 
Section 8 (a) (5) of the act. 


The Board said: “Once a union has been 
designated as a statutory representative and 
an employer is put on notice of the union’s 
majority status, the Act not only imposes 
upon him the affirmative duty to bargain 
collectively upon request, but requires him 
to abstain from subverting the designated 
representative by direct dealings with indi- 
vidual employees. Moreover, contrary to 
the Respondent’s 
the obligation to treat 
than the known designated representative is 


[company’s! contention, 
with no one other 
applicable even though there is no specific 


request by the representative to bargain.” 
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The Board made a point of the fact that 
the employees had not revoked their desig- 
nation of the union before their economic 
demands on the employer were met, say- 
ing: “If a recently selected bargaining 
representative is to be divested of its au- 
thority, we believe it reasonable to require 
that the withdrawal of such authority be 
evidenced by clear and unambiguous con- 
duct and with the degree of certainty re- 
quired to establish the original designation, 
for surely the necessary standards of proof 
in both these situations should be the same.’ 

Accordingly the Board held that the em- 
ployees had not revoked their prior designa- 
tion of the union as bargaining representative, 
and the company was ordered to bargain 
with the union. (Reeder Motor Company, 
96 NLRB, No. 112 (1951).) 


The Sixth Circuit took an entirely differ- 
ent view of the unprecedented case and 
denied the petition of the NLRB to enforce 
its order in NLRB v. Reeder Motor Com- 
pany, 23 Lagpor Cases § 67,504, decided April 
3, 1953. 


, 


“The union,” the court said, “had neither 
been certified nor recognized as a bargaining 
agent for respondent’s employees and no 
negotiations for a contract were pending 

The employer had not sought to 
undermine the bargaining agent. The em- 
ployees had themselves bypassed their repre- 
sentative because they were unable to secure 
information or obtain results.” 


The court relied on a statement in the 
record by one of the employees as to why 
the union had been abandoned. “Well,” the 
worker said, “we had gone just about as 
far as we could. We didn’t know what was 
happening and everybody was confused all 
thought we could work 
out something—and . [the union agent ] 
promised he would have a contract signed 
by February 28, but this was much late: 
heard of him 


the time, and we 


and we hadn’t seen him, or 
The shop steward called him two or three 
times and couldn’t get him up there. So 
we decided if we could, we would stand on 
our own feet.” 

This and other testimony convinced the 
Sixth Circuit that “the employer was justi- 
fied in assuming that the man either had 
abandoned the union or had decided to 
abandon it. The Board thought it reasona- 
ble to require that the withdrawal of authority 
*be evidenced with the degree of formality 
required to establish the original designation. 
We are unable to agree. This would exalt 
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form over substance and make the interest 
of the agent of paramount importance rather 
than that of his principals.” 


In conclusion, the court ruled that the 
case was one of first impression and dis- 
tinguishable from other federal cases relied 
upon by the Board. 


Should Employers Honor 
Union Authorization Cards? 


In two recent cases involving union au- 
thorization cards, the National Labor Rela 
tions Board reached diametrically opposed 
results. In one case the employer involved 
was guilty of an unfair labor practice be- 
cause he honored authorization cards of one 
of two contesting unions; in the other case 
the employer was similarly guilty becaus« 
he refused to honor the cards. 

In January, 1950, the employer and the 
Newspaper Guild of Indianapolis 
into a written contract which covered the 
circulation department employees. The con 
tract expired on August 1, 1950, but it was 
thereafter continued on a day-to-day basis 
for some 50 weeks, while the parties nego 


entered 


tiated for a new agreement. An impasse was 
reached on July 10, 1951. On July 17, the 
rival association began organizing the cir- 
culation department employees and by July 
24 obtained the signatures of a majority of 
these employees to petitions which rejected 
the Guild and authorized the association to 
represent them. 


On July 24, the employer, after authen 
ticating the signatures, accorded recognition 
to the association and on the following day 
concluded an exclusive bargaining contract 
with the association for the same employees 
for whom the Guild had 
until July 10. 


been negotiating 

Immediately thereafter the employer noti- 
fied the Guild that the employer no longer 
recognized it as the bargaining representa 
tive for these employees. 

The Guild complained to the National 
Labor Relations Board, charging an unfair 
labor practice. The Board decided the cas 
on April 14. (Indianapolis Newspapers, Inc., 
2 CCH Lapor Law Reports (4th Fd ) 
7 12,375, 103 NLRB, No. 151.) The opinion 


said: 


“Tt is well settled that in situations like 
the instant one, involving conflicting claims 


by rival labor organizations, an employer 


is required to maintain a strictly neutral 


attitude so as not to accord unwarranted 


assistance and prestige to one labor or- 
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When a seaman boards his ship, he 
is completely dependent on its owner 
or master. . . . When a shore 
worker differs with his foreman he is 
always free to quit on the spot. A 
seaman must continue obeying or- 
ders at the risk of being locked up 
or charged with mutiny. 

—Joseph Curran 





ganization by contracting with it as the 
representative of the employees. We are 
satisfied that the . . . [employer] breached 
its neutrality by executing an exclusive con- 
tract with the newly established association 
and then, during the pendency of the nego- 
tiations with the previously certified and 
currently recognized Guild, summarily with- 
drawing recognition from that organization, 
without giving it notice or the opportunity 
to contest the claim of the association through 
a Board proceeding or otherwise. The recog- 
nition of the association when the incumbent 
Guild claimed to represent these employees 
under a certificate, in these circumstances 
was, in our opinion, unwarranted assistance 
to the association.” 

The employer tried to evade the union’s 
charge by claiming that, since there was no 
doubt as to the association’s actual majority 
status, it was compelled as a matter of law 
to bargain with that group. The Board re- 
jected this argument with this statement: 


“While it is true that the association’s 
petitions contained the signatures of a ma- 
jority of the employees, we do not agree 
with the . . . [employer] that there was no 
reasonable doubt as to the association’s ma- 
jority status. The Board has long ago ex- 
pressed its judgment that . . . membership 
cards obtained during the heat of rival or- 
ganizing campaigns . . . do not necessarily 
reflect the ultimate choice of a bargaining 
representative; indeed, the extent of dual 
membership among the employees during 
periods of intense organizing activity is an 
important unknown factor affecting a deter- 
mination of majority status, which can best 
be resolved by a secret ballot among the 
employees. That principle is equally ap- 
plicable, if not more so, to the instant case, 
where the majority status of a previously 
certified aad currently recognized vital in- 
cumbent labor organization (the Guild) was 
being challenged by a rival organization (the 
association), on the basis of designations 
obtained in a few days during the pendency 
of negotiations. The imperative need in this 


case for a Board election before recognition 
is underscored by the . . . [employer’s] con- 
tention in its brief that the Guild was seek- 
ing recognition for an inappropriate unit, 
and the {employer’s] paradoxical 
action in according exclusive recognition to 
the association for the very same unit.” 


Accordingly, the Board declared the em- 
ployer in violation of Section 8 (a) (2) and 
(1) of the Taft-Hartley Act. 


The other side of the coin.—The /ndian- 
apolis case offers an interesting contrast to 
one decided a short time previously by the 
NLRB, Stow Manufacturing Company, 2 CCH 
Lazpor Law Reports (4th Ed.) § 12,350, 103 
NLRB, No. 121. There the union, which 
had tried twice before to organize the plant 
without success, finally thought it had made 
the grade. Authorization cards were col- 
lected from employees with 2 promise that 
they would be used only to secure a Board 
election. The union promised to keep the 
names of the signers secret. 


The union did not offer the cards to the 
employer for inspection but sent a letter 
informing him that the union had majority 
status, and demanding the right to bargain. 
The employer’s president called meetings 
of hand-picked employee representatives on 
company time and property, and a rival 
union was established. Next the employer 
maintained that there was a representation 
disagreement which should be settled by an 
election. An election was held, and the 
union lost. 

The Board found that the employer had 
unfairly set up a straw union to thwart the 
regular union’s campaign. It agreed with 
the trial examiner that the employer was 
not motivated by good faith in seeking the 
election but rather by a desire “to gain time 
within which to undermine the union and 
dissipate its majority status.” There was no 
genuine question as to representation, it was 
said, and the election must be “regarded as 
a nullity, under the doctrines laid down by 
the Board” in earlier cases. 


It was held that the regular union repre- 
sented the unit from the date it obtained a 
majority of signed authorization cards. Thus 
the union won the right to represent the 
employees although its only proof of ma- 
jority status was the signed authorization 
cards. In the /ndianapolis case the employer 
was guilty of an unfair labor practice be- 
cause he honored the authorization cards of 
one of the contesting unions; in the Stow 
case the employer was guilty because he 
refused to honor the cards, even though he 
had not been permitted to see them. 
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House Approves Extension 
of *‘Wetback”’ Statute 


The House of Representatives, on April 
15, passed H, R. 3480 by a vote of 259 to 87. 
The bill deals with the importation of Mex- 
ican farm laborers into the United States. 
It extends for a period of three years Sec- 
tion 509 of Title V of the Agricultural Act 
of 1949. The law, an unusual one, is de- 
signed to augment the supply of “ 
farm labor principally in the Southwest and 

to combat the so-called 
“wetback” problem. Wet- 
backs are Mexicans who 
enter the United States 
illegally, seeking agri- 
cultural employment. 

The bill passed the 
house by a wide margin 
and after only a relatively 
short discussion. The 
small group opposed to 

it, however, fought it vigorously. 


’ 
stoop” 


Representative Hope, Kansas Republican, 
led the fight for the bill. He based his argu- 
ment to the House on the farm labor shortage. 

Representative Celler of New York, a 
Democrat, talked against the measure. He 
asked the House to consider extending the 
law for a period less than three years “so 
that your committee can have an opportunity 
to explore this situation, particularly with 
reference to the fact that along the borders 
of the States involved there is no real 
protection against the entrance of “subver- 
sives” into the country. 


The discussion brought out certain facts 
concerning the plight of illegal entrants 
who obtain farm work with employers who 
take advantage of their fugitive status to 
keep them in virtual bondage at wages below 
the minimum required to maintain health 
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and forbid them leave under threat of dis- 
closure of their whereabouts to the immigra- 
tion authorities. 

Much of the argument on the bill was 
dismissed as irrelevant by Representative 
Gubser, California Republican, who said that 
the proposed law was not concerned with 
wetbacks, that is, illegal entrants, but rather 
with those who entered under the authority 
of the law. He said their employers referred 
to such workers as “nationals.” The Con- 
gressman qualified himself as an expert on 
the subject when he told the House that 
he was an employer of “nationals” himself 
on his farm in California. He said that he 
and other farmers in his position used the 
imported workmen only as a “last resort,” 
and after every possible means of getting 
local labor was exhausted. 


Many State Legislatures 
End 1953 Sessions 


The legislatures of 44 states and those of 
Hawaii and Alaska convened this year, and 
labor legislation came in for its usual heavy 
share of attention. The picture of the 
labor laws that will evolve from their de- 
liberations is beginning to clear after the 
confusion caused by the introduction of 
hundreds of measures. Adjournments in 
many states and limitations on the intro- 
duction of bills in others have slackened 
the flow of new laws in over half the states. 


New State Labor Laws 


The following enactments are the high 
points of the 1953 legislation adopted by 
the states and Alaska, in labor law and 


allied fields. 


Alaska . .. A law providing for the 
elimination of certain practices of discrim- 


361 





ination because of race, color, religion or 
national origin (Chapter 18) was approved 
March 9. 


California . . . A new section of the 
labor code empowers the state Department 
of Industrial Relations to assist and cooper- 
ate with federal agencies in the enforcement 
of the Fair Labor Standards Act within the 
state. Approved March 28 (A. 1894). A. 
1987 repeals Section 1944.1 of the labor 
code relating to the employment of certain 
aliens; approved April 10. A health and 
safety bill for employees (A. 1892) was 
enacted into law on April 3. The statute 
prohibiting the wearing of union buttons 
by unauthorized persons was removed from 
the general code and placed in the labor 
code by A. 1893 approved April 3. 


Delaware . . . A new act, H. Bill No. 
377, which takes effect July 1, creates a 
Department of Labor and Industrial Rela- 
tions for the State of Delaware under the 
supervision and direction of a commissioner. 
The old Labor Commission of Delaware is 
abolished. The Board of Boiler Rules, the 
Industrial Accident Board and the Unem- 
ployment Compensation Commission are 
made divisions of the new department. 


Indiana ... H. 61 amends the state’s 


Fair Employment Practices Act by provid- 
ing for an FEPC counsel and for investiga- 
tion and written charges in cases of violation 


of the law. The new law, taking effect 
July 1, also forbids discrimination because 
of national origin or ancestry. 


Kansas . . . An antidiscrimination com- 
mission is created by H. 388 which was 
approved on April 1. 


Maine . .. Korean campaign veterans 
get preference in state employment along 
with other veterans under the terms of S. 


56, approved April 17, 1953. 


Massachusetts . . . H. 341, approved 
April 8, authorizes the commissioner of 
labor and industries to suspend, until July 
1, 1954, the laws regulating, limiting or pro- 
hibiting the employment of women or 
minors over the age of 16 whenever “an 
emergency exists or conditions of 
hardship in an industry, branch of an in- 
dustry, or individual establishment require 
or justify the suspension of any provision 
of such laws, rules or regulations.” 

S. 272, approved April 13, is a technical 
amendment to the homework law relative 
to fees to be paid by employers for the 
annual renewal of permits. A fee of $200 
must now be paid by an employer having 
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100 or more homeworkers, but less than 
200, during the preceding calendar year. 
Before the amendment, the law stated that 
such a fee should be paid where the em- 
ployer had more than 100 but less than 200 
homeworkers. Prior to the amendment, 
technically, there was no provision with 
reference to renewal permits where an em- 
ployer had exactly 100 homeworkers during 
the previous year. 


Minnesota . An education statute, H. 
433 approved April 16, stiffens the law re- 
lating to compulsory attendance in schools. 
It reduces from eight to six the year at 
which a child shall begin school and in- 
creases from the eighth to the ninth the 
grade which a child is required to complete. 
Employment of youngsters will be affected 
accordingly. 

S. 575, approved April 16, is a frequency- 
of-pay law. It requires all public service 
corporations doing business within the 
state to pay their employees at least semi- 
monthly all wages earned to within 15 days 
of the date of such payment, unless pre- 
vented by “inevitable casualty.” The cor- 
poration must make arrangements with a 
bank for cashing checks without cost to the 
employee if payment is made by check. It 
provides that a “reasonable” time will be 
given such employers to compute 
due to a discharged employee. A compan- 
ion law, S. 759 approved April 15, provides 
that when “any public service corporation 
neglects or refuses to pay its employees” 


wages 


as prescribed “the wages may be recovered 
by action without further demand. There 
shali be allowed to the [employee] 
and included in his judgment, in addition 
to his disbursements allowed by law, $5 
costs if the judgment be 
justice court or in a municipal court where 
no statutory costs are now allowed in such 
an action, and $10 in any other court or on 
appeal.” 


recovered in a 


Montana Employers are prohibited 
from charging the cost of pre-employment 
medical examinations to employees by H. 


138, approved February 21. 


Nevada 
have been increased by A. 
April 21. The increase is 
cents an hour, from $4 to $5 for an eight 
hour day and from $24 to $36 for a week 
of six eight-hour days. During a three 
month probationary period of employment, 
women must be paid at least $5 per day or 
$30 a week. Overtime employment, per 
mitted only in the case of certain designated 
emergencies, must be compensated for at 
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Minimum wages for women 
160, approved 
from 50 to 75 





time and one half the employee’s regular 
rate of pay. Except in such an emergency, 
the new law does not permit employment 
of women more than eight hours in any 
one period of 13 hours. 

Under the provisions of A. 291, approved 
March 21, the labor commissioner may 
make reciprocal agreements with other 
states for the collection of wage claims 


New York . . . A. 51, approved April 8, 
and three companion laws pertain to par- 
ties to arbitration proceedings. Arbitration 
provisions under the Civil Practice Act are 
amended to permit parties to such proceed- 
ings to apply to the court for confirmation 
of an award within one year after filing or 
delivery of the award, instead of within one 
year after the award is made, and to require 
that notice of the time and place for hear- 
ing of arbitration proceedings be served at 
least five days before the hearing, exclusive 
of Saturdays and Sundays. The name and 
address of a party serving notice of inten- 
tion to arbitrate shall be endorsed on the 
notice and the notice of motion for stay of 
arbitration may be served upon a party 
either personally or by registered mail. A 
party to an arbitration proceeding may de- 
mand a jury trial upon the issue of the 
making of the contract or submission, but 


the demand for jury trial may not be made 


later than five days after service of the 
order directing the trial of such an issue. 
The latter provisions are in A. 56, A. 57 and 
A. 60, approved on April 6. 

The industrial commissioner is authorized 
by A. 469, approved April 13, to make ex- 
ception to industrial home work provisions 
of the law for clerical work done in the 
home, including typing, stenciling, trans- 
cribing, copying, bookkeeping and 
graphic work. 


steno- 


A. 2342, approved April 13, permits the 
industrial commissioner to allow females 
over 21 to be employed between 12 mid- 
night and 6 a. m. in factories operating on 
multiple shifts if satisfactory conditions 
exist. A, 1744 amends an existing law to 
permit women over 18 to be employed in 
operating or using emery, tripoli, rouge, 
corundum, silicon carbide, or any 
abrasive, or emery polishing or grinding 
wheels, where articles of the baser metals 
or iridium are manufactured. Prior to this 
amendment, approved April 2, only women 
over 21 could operate such wheels for wet 
grinding, under conditions specified by the 
Soard of Standards and Appeals. 


stone, 


It is a misdemeanor for union officials to 
solicit bribes in order to influence them in 
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the conduct of their duties as union repre- 
sentatives or to prevent the calling of 
strikes or to guarantee against the doing of 
any injury to any business, according to S. 
1378, approved April 13. 


North Dakota ... H. 803, approved 
March 19, requires employers who demand 
medical examinations as conditions of em- 
ployment to pay for such examinations. S. 
231, approved March 12, is a law pertaining 
to the prevention and settlement of labor 
disputes. It repeals certain sections of the 
1947 union control law. Under the new 
law, when a dispute arises, the head of the 
labor division of the Department of Agri- 
culture and Labor may investigate the dis- 
pute and make application to the Governor 
for the establishment of a labor dispute 
board. After that board has been es- 
tablished it will attempt a voluntary settle- 
ment of the dispute through mediation, 
conciliation or arbitration. The board may 
also determine questions of representation 
of bargaining units involved in the dispute 
The section of the 1947 law which limited 
picketing to employees of the struck estab- 
lishment has been amended to permit local 
resident members of the union to picket 
in case of a strike. 


Oregon . . - S. 172 provides for the re- 
ciprocal enforcement and collection of wage 
claims by agreements entered into with 
other states. It was approved April 4. 


Tennessee . . . A law approved April 
10, Chapter 203, entitles an employee to 
three hours off in which to vote under spe- 
cified conditions. If the employee takes 
time off but must report 
that fact to his employer and accept a proper 
wage deduction for the time lost. An em 
ployee who fails to make report 
commits a misdemeanor. 


does not vote he 


such a 


Another new law approved April 10, 
Chapter 242, permits telephone operators 
to work longer hours. The previous limit 
was 50 hours a week. The amendment, 
applying to women employed in telephone 
and telegraph offices, raises the ceiling to 
54 hours a week. 


On April 9, H. 1031 
ing for the payment of prevailing wages on 
all building and construction projects where- 
in any state funds are expended. The De 
partment of Labor is charged with the re- 
sponsibility of determining prevailing wage 
rates and must furnish such to state 
agencies involved in building or construc 
tion projects of this nature 


was passed provid 


rates 
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Working Out Plans 
to Cut Out Working 


A Survey of Pension Planning. Robert E. 
Sibson. Commerce Clearing House, Inc., 
214 North Michigan Avenue, Chicago 1, 
Illinois, 1953. 184 pages. $2. 


Widespread interest in the establishment 
of retirement plans and their bearing upon 
personnel relations and employee morale 
makes this book one of significance and 
importance to every employer. For in it, 
the author—out of first-hand experience 
with the practical problems involved in 
pension planning and in handling them ef- 
fectively—provides a detailed, unbiased ex- 
planation of the proper procedures for 
planning and setting up a successful em- 
ployment retirement plan. 


Right at the beginning, the author points 
out that retirement plans, including the fed- 
eral social security program, account for 
about 10 per cent of the total wage cost 
in American industry today; as such, they 
constitute a most significant cost element 
for employers and an important part of 
employees’ total compensation. In view of 
this fact, as well as the obvious necessity 
of meeting the retirement needs of super- 
annuated workers, retirement programs de- 
serve increasing attention and thought. 


Essentially, the purpose of this volume is 
to cover, in brief form, all of the important 
aspects of a pension program which should 
be analyzed and considered by those con- 
cerned with pension plans. 


Readers seeking a ready-made pension 
program or a model retirement plan will 
not discover either in this volume. The 
thesis of this book is that there is no single 
answer to the pension problem. Accord- 
ingly, the reader will find here a clean-cut, 
practical presentation of the issues and 
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problems of retirement planning, with al- 
ternative solutions helpfully outlined where 
appropriate. 


Timely, informative, this new book should 
be welcome to everyone involved in setting 
up a pension program, its sound financing 
and successful administration. The check 
list of pivotal factors to evaluate in formu- 
lating pension plans is especially worth while. 


Surrounded by Lawyers 


The Washington Lawyer. Charles A. 
Horsky. Little, Brown and Company, 34 
Beacon Street, Boston 6, Massachusetts. 
1952. 179 pages. $3.75. 


This very interesting little book is a series 
of lectures delivered under the auspices of 
the Julius Rosenthal Foundation, at North- 
western University School of Law, in April, 
1952. 

The Washington lawyer whose activities 
are related and evaluated is that attorney 
whose practice requires him to deal with 
big government at either one or all the levels— 
legislative, administrative and judicial, This 
description fits the lawyer who might reside 
in Dallas, San Francisco, Los Angeles, 
Chicago or Washington, D. C., whose prac- 
tice requires him to represent his clients ai 
the seat of the federal government. The 
functions of this particular genus are illus- 
trated by newsworthy incidents, such as 
these which led up to the enactment of the 
Portal-to-Portal Act of 1947. The reader 
might remember the case of Anderson v. 
Mt. Clemens Pottery Company, which gave 
rise to thousands of suits for overtime pay. 
What appeared to be a judicial windfall was 
nullified by the enactment of the Portal-to- 
Portal Act. Here the Washington lawyer 
was called on to demonstrate to members 
of Congress the inequity of extracting back 
overtime payments from industry because of 
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this decision, and to point out that.the only 
avenue of relief was a legislative one. 


This book is divided into three parts: (1) 
a discussion of the general characteristics 
of Washington practice, and judicial and 
legislative activities; (2) an enumeration 
of certain activities relating to the executive 
branch and the administrative agencies; 
and (3) a very interesting and long conclu- 
sion which the author calls “Some Reflec- 
tions on the Role of the Washington Lawy- 
er.” Here, in the author’s own words, is an 
explanation of this role: 

“This work of the Washington lawyer in 
making the mandates of government mean- 
ingful is both a part of the lawyer’s profes- 
sional responsibility and a long step toward 
enforcement. As a Washington tax lawyer 
has said, ‘the Government is entitled to the 
tax lawyer’s heip in explaining to taxpayers 
the necessity and reasonableness of many 
provisions which taxpayers must inevitably 
dislike.’ Without this assistance which the 
lawyer can give—advice to the client on 
what the government expects him to do 
and not to do—the government simply 
could not operate. Perhaps, if laws and 
rules and regulations were not written in 
the expectation that the lawyers would per- 
form this function, there would be simple 
laws and rules and regulations which lay- 
men could understand—but it would be a 
very much less intensive and a very differ- 
ent government than we now have. 


“But explanations and interpretations are 
not the whole of the Washington lawyer’s 
contribution to the enforcement of the law. 
He is consulted by his clients on a proposed 
course of action, a proposed contract, a 
proposed form of advertising, a proposed 
almost everything. He says no, and the 
proposal is abandoned or modified. To me 
that is just as significant as an injunction 
obtained by the government against the 
same proposal. For every occasion on 
which the government itself prevents some 
unlawful course of dealing, either in limine, 
or after it has begun, there must be dozens 
which have been prevented by the refusal 
of a lawyer to approve them.” 


All in all, the book is a factual and often 
anecdotal story of how Congress came to 
be a body of legislators completely sur- 
rounded by lawyers. 


Manpower Management 


Personnel Principles and Policy. Dale Yoder. 
Prentice Hall, Inc., 70 Fifth Avenue, New 


York, New York. $7.95. 


Books. . 


1952. 602 pages. 


. Articles 


Since the days of hiring a “hand” are 
passed, the induction, placement and devel- 
opment of an employee are assuming the 
role of a science. Professor Yoder’s book 
will be helpful to those firms which find 
themselves in the throes of the formulation 
of a labor policy, 


M Is for the Money She Is Earning 


Employed Mothers and Child Care. Bulletin 
No. 246, Women’s Bureau, United States 
Department of Labor. United States Gov- 
ernment Printing Office, Washington, D. C. 
92 pages. 

This comprehensive report on mothers at 
work deals with an important subject. 
Married women constitute the nation’s big- 
gest labor reserve. They are entering the 
labor force in increasing numbers. More 
than five million mothers are already at work. 


If the economy benefits from its use of 
mothers on the job, what about their 
children? The 28-city study on which this 
bulletin is based revealed that two million 
working mothers have one or more children 
under six years of age. The care needed by 
these tots, as well as their older sisters and 
brothers, presents an obvious sociological 
hazard. Researchers learned what is being 
done in a number of communities to solve it. 

This little work is a valuable addition to 
the literature of labor and its study will 
reward not only our city fathers and social 
workers but those in management and 
unions who have an interest in and responsi- 
bility for the welfare of workers. 


The Heartbeat of Free Enterprise 


Robert Aaron Gor- 
33rd 
1952. 


Business Fluctuations. 
don. Harper & Brothers, 49 East 
Street, New York 16, New York. 
624 pages. $5. 

That booms follow depressions and that 
depressions follow booms is a fact, but why 
these fluctuations occur is an all-important 
question with an elusive answer which 
economists have been tracking for a number 
of years. So much depends on the nature 
of man. Economists have made great strides, 
statistically charting business fluctuations 
for as far back in our history as figures 
are available so that their accumulated knowl- 
edge, properly used, can mitigate against 
the severity of the down-swings and the 
speculative abandonment at the peaks. 


Most peacetime booms end about or be- 
fore the time full employment is reached. 
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Then a cyclical expansion begins to sow 
the seeds of future depressions due to a 
human equation called “confidence.” Prices 
rise so rapidly that businessmen soon begin 
to distrust the continuation of the expan- 
sion. They stop ordering ahead and attempt 
to reduce their commitments and inventory. 
Often a too rapid rise in the stock market 
may breed pessimistic expectations. Pes- 
simism settles on the banks, which, con- 
cerned with the increase of prices and 
inventory, may tighten credit. Some indus- 
tries find that they are expanding output 
too rapidly in relation to the rest of the 
economy. These are what the author calls 
minor maladjustments, serious enough to 
give rise to short cyclical reverses. This 
is where prosperity ends for the time being, 
and from history we know that after a 
period of depression, a period of expansion 
and prosperity will again occur. It is this 
cycle that is the cause of the instability in 
our economy—something that we will have 
to live with as long as we have a free enter- 
prise economy. A business cycle is unknown 
in Russia. It belongs to our type of economy 
just as much as does freedom. The problein 
is not to end the fluctuations but to learn 
to live with them. As Roger Babson wrote 
recently, “business cycles are inevitable 
with human nature as it is.” 


Living with business cycles involves a 
detailed study of how national income and 
gross national product are determined. 
With knowledge of the history of the eco- 
nomic activity of each of the components, 
we will eventually learn to recognize certain 
signal flags and, following such recognition, 
we may minimize, at least, the depths of 
these cyclical fluctuations. Professor Gor- 
don, along with many other economists, 
thinks that we will not have a depression as 
severe as that of the early 30’s. 


There is still much confused thinking in 


this field. Not so long ago there was a 
debate on TV between two eminent econ- 
omists. One maintained we were now be- 
ginning a depression cycle while the other 
stoutly defended the opposite point of view 
and the audience didn’t know which one 
to believe. If there is more than one way 
to read these statistics how can they be 
used effectively? Professor Gordon’s book 
has one rule of thumb, stated this way: 
“the pivotal starting point of economic 
change is a shift in the spending decisions 
(Babson’s human nature) of one or more of 
the main spending groups—consumers, busi- 
ness, government and foreign buyers.” 
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Six States Bar Women Jurors 


One occupation for the ladies which 
gets little attention is jury duty. A new 
leaflet from the Women’s Bureau of 
the Department of Labor digests the 
facts on “Jury Duty for Women” from 
A Handbook for Petit Jurors, a pub- 
lication of the administrative office of 
the United States courts. “The new 
Judicial Code of the United States con- 
tinues the disqualification of women 
for Federal jury service in the six 
States where they are ineligible to 
serve as State jurors because of sex,” 
the leaflet points out. The six states 
are Alabama, Georgia, Mississippi, 
South Carolina, Texas and West Vir- 
ginia. Wherever women are eligible 
for state jury duty, their service on 
federal juries is now compulsory, sub- 
ject to the usual release for good cause 
In 23 states, the Canal Zone and Hawaii, 
jury duty for women is compulsory; 
in 19 states, the District of Columbia, 
Alaska, Puerto Rico and the Virgin 
Islands, it is voluntary. The leaflet, 
price five cents, is for sale by the United 
States Government Printing Office. 





Imagine the immense advantage to busi- 
nessmen when they can recognize signal 
flags that warn of down-turns and con- 
versely those which warn of up-turns. 

A course im business fluctuation is re- 
quired of all majors in the course of busi- 
ness administration at the University of 
California and presumably at other large 
universities. This book was undertaken to 
meet the needs of this course. 

The heart of the book is part two—the 
detailed examination of the nature and 
causes of business fluctuations. The pre- 
ceding part cannot be skipped, however, 
because it provides some of the necessary 
analytical tools such as understanding how 
the economy generates a circular flow of 
income and spending and how the national 
income is measured. Part three deals with 
forecasting, questions of policy—in short, 
what can we do to keep the economy more 
stable. 

The book is thoroughly organized and, 
with definitive and historical depth, gives 
the reader knowledge of the components 
for economic measurement. At times the 
students will be driven in despair to a 
dictionary, for certain passages of the book 
abound with Ph.D. language: 
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I have tried to blend theoretical 
and empirical treatment and to synthesize 
aggregative analysis with a detailed study 
of the components which underlie the im- 
portant aggregates.” And: 


“We estimate these exogenous variables 
on the basis of whatever information is 
available, and then use the estimates to help 
determine the other endogenous variables.” 


The author withheld no power from his 
punches. He criticizes Babson on his theory 
of periodicity in cycles. (Babson has a piece 
in a recent issue of the Commercial and 
Financial Chronicle (Thursday, February 12, 
1953) in which he says that, presumably due 
to his theory, $2,000 invested in 1901 in 
Dow-Jones stocks would amount to $1 mil- 
lion “today without borrowing a penny. 
This is known as Chapin Hoskins cycle. 
It appears in records of barometric pressure, 
sun spots, tree rings, certain commodity 
prices and the sales of some 25 leading 
U. S. Corporations.”) He also criticizes 
Dewey, the author of a popular book. which 
holds in general that business fluctuations 
are influenced by at least four major rythms 
of periodic cycles which continue to repeat 
themselves with unchanged duration. Pro- 
fessor Gordon points out the business cycles 
are not strictly periodic and there is no 
conclusive evidence that a long wave from 
50 to 60 years existed and major and minor 
cycles can be combined in all sorts of ways. 
According to Mr. Babson, Edward R. Dewey 
is the “best living authority on cycles.” 


So, what do we know? We know that 
the cyclical fluctuation is the heartbeat of 
the free enterprise system. We know we 
must live with it. We know great econo- 
mists and universities are training men in 
the art of advising business and government 
as to how they should act throughout cyc- 
lical changes. So—if depression comes, can 
prosperity be far behind? 


Business School Probiems 


Selected Case Problems in Industrial Man- 
Paul E. Holden and Frank K. Shal- 
Prentice-Hall, Inc., 70 Fifth 
York, New York. 1953. 318 


agement 
lenberger. 
Avenue, New 
pages. $3.75. 

The case problems which comprise this 
book illustrate typical conditions in manu- 
facturing enterprises, and provide practice 
in analyzing the facts of a situation and in 
developing a logical plan of action. Each 
problem is followed by a series of provoc- 
ative questions, 


Books ... Articles 


Tax Impact Series 


Effects of Taxation on Corporate Financial 
Policy. Dan Throop Smith. Harvard Busi- 
ness School, Soldier’s Field, Boston 63, 
Massachusetts. 1952. 301 pages. $3.75. 


Effects of Taxation on Depreciation Adjust- 
ments for Price Changes. E. Cary Brown. 
Harvard Business School, Soldier’s Field, 
3oston 63, Massachusetts. 1952. 161 pages. 
$3.25. 

These books are the fifth and sixth, re- 
spectively, in a series resulting from the 
research program conducted through the 
Harvard Graduate School of Business Ad- 
ministration, financed by a grant from the 
Merrill Foundation for Advancement of 
Financial Knowledge. 

Among the many effects of taxation on 
business, none has been more widely noted 
than the encouragement of debt financing. 
This is only one of many ways in which 
tax factors affect corporate financial poli- 
cies. And even this influence is not a simple 
one because, on closer examination, instead 
of positively encouraging new debt issues, 
taxation may be appraised more significantly 
as penalizing all forms of financing except 
borrowing. 


Effects of Taxation on Corporate Financial 
Policy analyzes the effects of taxation on 
the relative attractiveness of debt and pre- 
ferred stock financing, of new common- 
stock issues and of retained earnings for 
both widely owned and closely controlled 
corporations, Also, the tax influences on the 
organization of and original capital struc- 
tures of closely controlled companies and 
on the sales or withdrawals of part interests 
in them are examined. 

The author of this study, Dan Throop 
Smith, is professor of finance and director 
of the tax research program at the Harvard 
University Graduate School of Business 
Administration, 

The second book listed above deals with 
the problem, as yet unresolved, of making 
proper adjustments for the gap between his- 
torical costs and replacement costs of cap- 
ital assets in measuring depreciation and 
business income. The price rises during the 
past decade have made this problem a major 
one in many industries, and it has been a 
topic of recurring controversy among both 
accountants and tax experts. 

Profits during a period of inflation have 
come to be generally recognized as over- 
stated for many purposes because of various 
accounting conventions. The significance of 
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alternative accounting procedures in the 
treatment of inventories was the principal 
subject of the first volume in this tax re- 
search series, that by Professor Butters on 
Effects of Taxation: Inventory Accounting 
and Policies. The spread between historical 
and replacement cost of capital assets has 
presented the other principal difficulty in 
the measurement of income. In some re- 
spects, the subject is analogous to the in- 
ventory one, but no proposed method of 
dealing with it has yet received general 
acceptance and no provision has been made 
for it in the tax law. 


The author, E. Cary Brown, is associate 
professor of economics at Massachusetts 
Institute of Technology. 





ARTICLES 





Canadian Labor Capers . Labor law 
in Canada, at both the national and provin- 
cial levels, contains privative clauses giving 
labor boards “final and conclusive” power 
to decide certain elementary questions—for 
example, whether a person is an employer 
or employee, or a member of a trade union in 
good standing. Provincial courts, however, 
have ignored or refused to follow these statu- 
tory inroads into the curial domain. The legis- 
latures have seen the courts disobey their 
statutory bidding but have added no teeth 
to the written law. The squabble is inter- 
esting and may be resolved eventually by 
the Supreme Court of Canada, which has 
not yet decided a case on the point.—Laskin, 
“Certiorari to Labour Boards: The Apparent 
Futility of Privative Clauses,” Canadian Bar 
Review, December, 1952. 


Love Thy Neighbor . Everyone 
seems to profess strong affection for the 
principle of better human relations in in- 
dustry. Some members of management 
even look upon the achievement of good 
human relations as the long sought Utopia 
where everything will be peaceful between 
management and labor. This is wishful 
thinking. For one thing, promotion of better 
human relations has been largely confined 
to dealing with individual employees or 
small groups; real progress can only be 
made by dealing with the union at the 
bargaining table. The employer’s attitude 
toward wage determination is probably 
more important than any other factor.— 
Thompson, “Human Relations in Collec- 
tive Bargaining,” Harvard Business Review, 
March-April, 1953. 
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What Is Steel? 


Common Terms and Expressions 
Used in the Steel Industry is a diction- 
ary-type publication by the Training 
Section, Organization and Personnel 
Division of United States Steel. Here 
are a few definitions picked at random: 

Chromium — An alloying element 
added to alloy steel (in amounts up to 
around 1.50 per cent) to increase 
harden-ability. Chromium content of 
4 per cent or more confers special 
ability to resist corrosion, so that 
steels containing more than 4 per cent 
chromium are called “Stainless Steel.” 

Cloudburst treatment—Surface har- 
dening by the attack of steel balls. 

Necking down—The narrowing, or 
constricting to a smaller cross-sec- 
tional area, which occurs at a localized 
place on a tensile test piece while it is 
being pulled. 

Ore—A mineral from which the 
metal can be extracted profitably. 

Pickel—Chemical or electrochemical 
removal of surface oxides. 

Plasticity—The ability of a metal 
to be deformed extensively without 
rupture. 

Scalping — Machining the surface 
layers from ingots, billets and slabs 
before fabrication. 

Soaking pit—A furnace of pit for 
the heating of ingots of steel to make 
their temperature uniform throughout. 

Tin pest—The tendency of tin cooled 
to low temperatures, specifically lower 
than 56°F., to crumble into a powder 
known as “gray tin,” an allotropic 
modification. 





Stop, Look, Listen Attorneys repre- 
senting railroad employees injured on the 
job seeking damages under the Federal 
Employers’ Liability Act have a special 
responsibility, Failure to recover means that 
the worker is barred from receiving benefits 
or compensation frem any source, Even 
experienced negligence lawyers can make 
tragic mistakes in FELA cases, since the 
statute has been so interpreted that it is 
beset with doctrines unfamiliar to ordinary 
negligence practitioners. This article is of 
great practical value to those who represent 
FELA clients for the first time.—Ennis, 
“The Federal Employers’ Liability Act;” 
Hastings Law Journal, Fall, 1952. 
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News of Work 
and Working People 








Meetings of Labor Men 


Sixth Annual Conference of Labor, New 
York University.—The Institute of Labor 
Relations and Social Security will conduct 
the conference this year on May 6, 7 and 
8 at Vanderbilt Hall, New York University 
Law Center, Washington Square, New York 
City. Subjects to be discussed will include: 
Collective Labor Agreements, Economic 
Actions in Labor Disputes, Practice Arbi- 
tration (re-enactment of an actual arbitra- 
tion case), Principles and Problems of 
Arbitration, and Bargaining Units. Under 
each heading a group of lecturers will discuss 
pertinent topics. 


New York State School of Industrial 
and Labor Relations, Cornell University.— 
A conference on profit sharing, open to ex- 
ecutive management in business and indus- 
try, will be held May 21 and 22. The sub- 
ject will be discussed by top management 
of companies with profit-sharing plans, a 
union officer, an official of the pension and 
trust division of the Bureau of Internal 
Revenue, and college professors. Experi- 
ence with profit-sharing plans is not requi- 
site to attendance. Reservations accepted 
until May 12. 


College of Law, De Paul University.—A 
conference on labor law and industrial rela- 
tions will be held, in cooperation with the 
American Arbitration Association, on May 
7 and 8 at the La Salle Hotel, Chicago, 
Illinois. Walter Maggiolo, general counsel 
of the Federal Mediation and Conciliation 
Service, will speak on “The Role of Gov- 
ernment in Industrial Disputes,” and Senator 
Wayne L. Morse will deliver an address on 
“Handling Emergency Disputes Within the 
Framework of the Constitution.” Tickets 
for the conference may be obtained for $10 
each, from Dean Harry D. Taft, De Paul 
University, Fifteenth Floor, 64 East Lake 
Street, Chicago 1, Illinois. 


Rank and File 


Safety Training Institute, National Safety 
Council.— The next five-day courses on the 
fundamentals of industrial safety, for both 
beginning and experienced practicing safety 
men, will be held May 11-15, and again 
June 8-12. Classes are held at the council's 
offices at 425 North Michigan Avenue, Chi- 
cago 11, Illinois. 


CIO Conventions.—M ay 4-8: Shoe Work- 
ers, Atlantic City, New Jersey. May 14-16: 
Utah State IUC, Price, Utah. 


Association of the Bar of the City of New 
York.—“Is Labor Arbitration Functioning 
Satisfactorily?” is the subject of the next 
panel discussion of the Section on Labor 
Law of the Committee on Post-Admission 
Legal Education to be held at 8 p. m. on 
May 6, 1953, at the bar association office, 
42 West 44th Street, New York City, Sec 
tion Chairman Robert A. Levitt will preside 
Panel members will include Theodore R. 
Iserman, management attorney; Jerome Y 
Sturm, attorney for AFL unions; and Ben 
jamin C. Roberts, labor arbitrator. 


It Is Safer to Pey by Check 
but It Is Not Always Legal 


Mode-of-payment statutes inhibit pay- 
ment other than by cash in some states, 
and there are criminal penalties to look 
out for. 


State laws relating to wage payment are 
many and varied. Most states regulate the 
frequency of payment, and many of them 
prescribe or limit the mode of payment. 
Since payroll robberies are not uncommon, 
and payroll insurance is not an inconsider- 
able expense, employers whose payrolls are 
relatively large ordinarily prefer to pay by 
check instead of cash. The difficulty with 
that simple solution is that not all states 
permit all employees to be paid by check. 
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Most states, 33, specifically permit pay- 
ment by check as well as cash in their 
mode-of-payment statutes. A typical statute 
is that of Utah which states: Employers 
shall pay wages in full, in lawful money of 
the United States, or checks on banks, con- 
vertible into cash on demand at full face value. 
Some states permit check payments by an 
indirect statement in their statutes. The 
Illinois law, for example, says: Payment 
by time check, store order or similar evi- 
dence of indebtedness is unlawful unless 
redeemable on demand for face value, in 
lawful money. 

Twelve states, along with the District of 
Columbia, Hawaii and Puerto Rico, have no 
law bearing directly on the subject and, 
presumably, payment by check there is legal. 

In a total of 45 states and three territories 
then, there would seem to be no difficulty 
in the path of an employer wishing to make 
up his payroll by check rather than cash, 
providing only that the checks must be pay- 
able on demand, in money, without dis- 
count or other charge for cashing them. 


Many of these states have special statutes 
regulating payment by scrip or in goods. 
California forbids such payments outright, 
for example. In West Virginia, scrip pay- 
ment is specifically permitted, subject to 
certain controls. A number of states control 
scrip issuance with detailed statutes, per- 
mitting some kinds, forbidding others. In 
South Carolina, payment by scrip or checks 
payable at a future time is proscribed under 
penalty of a $200 fine and one year’s im- 
prisonment or both, but makes provision for 
division of produce to sharecroppers. 


The South Carolina criminal penalty is 
far from unique. Many states have similar 
penalties for violation of mode-of-payment 
laws. In Washington, it has been held that 
the criminal penalty is not violative of the 
state’s constitutional provision against im- 
prisonment for debt. 

Also not uncommon are specific statutory 
civil remedies for illegal payment or with- 
holding of wages. Kansas permits payment 
other than by cash or demand note only 
if the written promise to pay, which must 
be included in the due bill, scrip or order 
for merchandise given, matures within 15 
days. Refusal to redeem makes the em- 
ployer liable for double the value of the 
promise plus attorney fees. 


States Limiting the Right to Pay by 
Check.— The South Dakota statutes are 
silent on the subject of mode of payment. 
Section 17.0607 of that state’s code, how- 
ever, requiring that payment of minimum 
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The issue of limiting the employer's 
right to make payment by check is 
a live one. As recently as April 16 
of this year the Minnesota Legislature 
enacted a law requiring public serv- 
ice corporations to make arrange- 
ments with a bank for cashing checks 
without cost to the employee if pay- 
ment is made by check. 


Several state legislatures, including 
those in Pennsylvania and Tennessee, 
are considering bills which provide 
that employers who pay by check 
must make available to their em- 
ployees a convenient and cost-free 
check-cashing service. 





wages to women and girls be in “money” 
was interpreted in an opinion of the attorney 
general of the state, on December 17, 1942, 
to mean payment “in coin or currency or 
any legal tender, as set out by law.” 
Whether this opinion inhibits payment by 
check cannot be determined from reported 
cases. 

3roadly applicable restrictions on pay- 
ment by check creating widespread practical 
difficulty are in effect by law in only two 
states—Maryland and New York. Statutes 
of this sort, like so much American law, 
came from England. English employers origi- 
nated the practice of maintaining optimum 
control over their employees by advancing 
wages in the form of scrip prior to the regular 
payday. This scrip was ordinarily re- 
deemable only in goods at the “company 
store”—usually a general merchandise retail 
store owned by the employer, where prices 
tended to be well above the levels charged by 
other retailers—or sometimes redeemable 
in cash at a heavy discount. Such employers 
at times owned the “company houses” in 
which their workers lived, and rental was 
subtracted from wages. Another practice 
was “holding back” a certain amount of pay. 
This method of postponing payment often 
forced the employee to ask for scrip, since 
he had no cash to purchase necessities from 
regular retailers. The result of these prac- 
tices was that an employee might have little 
or no cash owed to him on payday, except 
that which was “held back.” He was thus 
required to resort to obtaining scrip again 
in the next pay period; he thus could be- 
come involved in a never-ending circle of 
indebtedness. 


May, 1953 @ Labor Law Journal 





These same practices were copied widely 
in the United States and were in vogue in 
many localities until comparatively recent 
times. The many state statutes referred to 
above in connection with payment by scrip, 
due bills, orders for merchandise and the 
like resulted from repugnancy to their 
unfortunate effects. Several states, Wiscon- 
sin for example, have flatly outlawed the 
company store, and the frequency-of-pay- 
ment laws in most states combat the “hold- 
ing back” evil. 


Maryland has the stiffest prohibition against 
payment of wages by check. The reaction 
of its legislature to the scrip, company-store 
and company-house evil has been a statute 
which provides as follows: Every associa- 
tion or corporation employing wage-workers, 
whether skilled or ordinary laborers, en- 
gaged in manual or clerical work, in the 
business of mining, manufacturing, operat- 
ing an electric railroad, street railway, tele- 
graph, telephone or express company, shall 
make payment in lawful money of the 
United States semimonthly to such em- 
ployees, or their agents, at their respective 
places of employment. For refusing to make 
such payments, any such association, corpo- 
ration or officer thereof shall be fined not 
more than $200 for each offense. (Section 
150 of Article 23 of the Annotated Code 
of Maryland.) 


This statute was interpreted on January 
31, 1951, in an opinion of the attorney 
general of Maryland. He ruled, among 
other things, that the act applies only to 
businesses specifically enumerated therein, 
and that employees covered could not law- 
fully be paid by check but only with coin or 
currency of the United States. 

Such a law may be readily ignored with 
little likelihood of prosecution, but it is no 
less the law for that reason. It would appear 
that the purpose of such legislation could 
be achieved without prohibiting payment by 
check, subject to the qualifications which 
obtain in, say, Utah. 


The New York Situation.— The most 
populous state in the union restricts pay- 
ment by check as follows: Employers shall 
pay the wages of their employees in cash 
except that such wages may be paid by 
check if the employer furnishes proof of 
financial responsibility to the Industrial 
Commissioner and gives assurance that such 
checks may be cashed by employees without 
difficulty and for the full amount for which 
they are drawn. (Chapter 31, Section 195, 
as amended by Chapter 445, Laws of 1951.) 
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Fortunately for many employers in New 
York who wish to pay by check, the act is 
not as restrictive as it appears, since “em- 
ployer” is defined as a person employing 
any mechanic, workingman or laborer. 
(Chapter 31, Section 2 (6).) Employees who 
are not mechanics, workingmen or laborers 
are not covered by the statute. 


As the law indicates, “employers” must 
get permission to pay wages by check. Prior 
to 1921, the exception—payment by check 
with permission—did not apply. The pur- 
pose of the law, originally and as amended 
in 1921, was to safeguard the worker’s 
wages by protecting him against payment 
by worthless checks and to save him ex- 
penditures of time and money in getting 
his paycheck cashed, 

The practical workings of the New York 
system are discussed in a recent issue of 
Industrial Bulletin, published by the New 
York State Department of Labor. Mem 
bers of the staff of the labor department’s 
industrial relations, women in industry and 
minimum wage divisions have installed ef 
ficient procedures for processing requests 
by employers for pay-by-check permits, the 
article points out. That the statute is con- 
sidered salutary is indicated in the state- 
ment: “But for this law and the care with 
which the Labor Department 
applications for pay-by-check-permits, New 
York wage earners might suffer losses far 
in excess of those sustained by employers 
in payroll robberies.” 


processses 


The procedure required of employers seek- 
“An 


ing permits is described as follows: 
employer who wants to pay his workers by 


check is given an application blank on 
which be can list a bank reference or his 
credit rating. He is also asked to supply: 
the name of the bank on which employee 
pay checks will be drawn, distance of the 
place of employment from the _ nearest 
bank at which the checks may be cashed, 
whether employees will incur travel ex- 
pense in cashing the checks, whether they 
will be granted time off during working 
hours to cash their checks and, if so, how long. 


“The final, most comprehensive question 
on the form, echoing the language of the 
law, reads as follows: ‘What arrangements 
will be made whereby checks issued to em- 
ployees on a!! shifts may be cashed without 
difficulty, without charge, and for the full 
amount for which drawn? 


“Receipt of the formal application launches 
a two-fold investigation to confirm the data 
supplied. First of all the law requires that 
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the pay-by-check employer be ‘financially 
responsible.’ The Department makes a credit 
inguiry, and where clear-cut evidence is not 
immediately available establishing that the 
employer is both financially responsible and 
sufficiently ‘liquid’ to permit prompt and 
regular cashing of his checks, he is invited 
to submit such data in an appropriate ac- 
counting form. A statment of his quick 
assets and liabilities frequently serves the 
purpose. 


“The second part of the investigation is 
undertaken on the premises of the employer. 
The inspector asks the employer why he 
seeks a permit. The two reasons most 
frequently given are: to cut down need for 
cash on hand and thus prevent loss through 
hold-ups; and to facilitate the keeping of 
company records. 


“Questions asked employees seek to de- 
termine whether they get the face value of 
their checks without difficulty or cost. . 


“Inspectors find that check-cashing 
fees, bus fares, the illegal dime charged at 
the bar and grill (only licensed check- 
cashers may charge a fee), the price of an 
unwanted glass of beer, the forced patron- 
age of a particular groce.,y store, all these 
apparently trifling costs add up to a con- 
siderable amount on a yearly basis, and, 
when they are not paid entirely voluntarily 
but of necessity, constitute in the eyes of 
the law conditions under which the em- 
ployee is not: receiving the full amount of 
his pay-check. The lost lunch hour not only 
represents a difficulty within the meaning of 
the law but is also a cause of worker 
dissatisfaction. 


“When pay-by-check investigations reveal 
such difficulties and expenses, the Depart- 
ment does not turn down the applications. 
Its inspectors try to work out a system 
whereby obstructive conditions are elimi- 
nated. The solutions they suggest are tail- 
ored to fit the particular problem. They 
may induce the employer to reimburse the 
carfare expended by his employees on pay 
day, or to pay the check-casher’s fees. In 
the case of one employer in the New York 
Metropolitan area who feared that his large 
payroll might invite hold-up attempts, the 
solution took an unusual form. The em- 
ployer contracted with a licensed check- 
casher to visit the plant every day and to 
cash employee checks at a lower fee than 
he would receive on an individual basis. 
The employer paid the fee. 


“Hotel and restaurant proprietors often 
arrange to cash the checks of their night- 
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The World Veterans Federation an- 
nounced recently that there are 15 
million disabled veterans living to- 
day, including 2 million Americans. 
Germany, with 1,500,000, ranks sec- 
ond to the United States in number 
of disabled veterans. 


Coupled with civilian disablement, 
the WVF estimates that about 25 
percent of the world's population is 
“disabled in one way or another.” 





shift workers. One employer with a contract 
to clean a large newspaper building during 
night-time hours arranged with the pub- 
lisher occupying the building to have one of 
the newspaper’s cashiers cash his worker’s 
checks. Another executive, whose plant was 
so far from his bank that there was no 
possibility of his employees cashing their 
checks there during the lunch period, opened 
a special account at a nearby bank for their 
convenience. 


“*Time is money’ is a proverb to which 
employers subscribe wholeheartedly. They 
point out that an allowance of 20 minutes 
extra check-cashing time every pay day to 
100 employees earning $1 an hour adds up 
to an extra labor cost of $33 a week. It is 
not easy to persuade them that, if they are 
to be permitted to pay by check, they must 
provide for the cashing of checks on com- 
pany time. 


But, as the Division’s yearly figures show, 
most permit seekers manage to solve their 
problems with the help of the Division’s 
staff. In 1951 when 2,334 permits were 
granted, only 37 were denied. In 1952 only 
21 were denied as against 2,799 granted.” 


(Data on mode-of-payment statutes dis- 
cussed above was compiled from 4 CCH 
Lasor LAw Reports (4th Ed.) § 46,515.) 


Unions in New York State 
Lauded for Record Keeping 


Funds-in-a-jar case made headlines, but 
most unions observe sound record-and- 
report methods. 

When the New York State Crime Com 
mission recently brought out the fact that 
the treasurer of a longshore union, by his 
own admission, kept union funds in a jar, 
the disclosure made headlines. That the 
case was an isolated freakish one, and that 
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most of the Empire State’s 5,000 or more 
unions follow modern accounting and re- 
porting methods, was made clear in the 
latest issue of Industrial Bulletin, news maga- 
zine of the New York State Department 
of Labor. 


Newspapers ignore and the public never 
hears the less-spectacular facts about the 
large unions who have won a reputation 
for their thorough and widespread reporting 
of organization finances and expenditures, 
the article pointed out. 


“Practically all union constitutions require 
that the funds of the International or Na- 
tional Union must be audited at least once 
a year and many specify more frequent 
auditing. The constitutions generally spec- 
ify that the auditing of accounts is to be 
done by certified public accountants; in a 
few unions, auditors or trustees elected by 
the Executive Board of the Union Conven- 
tion are given this responsibility. 


“The auditor’s annual or biennial report 
is generally incorporated in the reports sub- 
mitted by the Executive Board to the union 
convention and published in the convention 
proceedings. Often these reports (some- 
times in shorter form) are published in the 
union journal cr magazine that is mailed 
to all members. 


constitutions con- 
tain regulations also about their locals’ 
financial records. In most unions, it is 
mandatory that locals give a full report of 
their finances to their members, usually 
monthly or quarterly. Audited reports are cus- 
tomarily presented to the annual meetings 
when new officers are elected. In addition, 
the majority of union constitutions specifi- 
cally state that the books and financial rec- 
ords of the local union shall be open to 
the National Union at any time. Some con- 
stitutions go beyond that and require local 
unions to file monthly, quarterly or annual 
reports with the National Union. In some 
unions, national union auditors regularly 
examine the financial records of all locals. 


“International union 


“In addition, under the United States In- 
ternal Revenue Act of 1943, labor unions, 
as well as other non-profit tax-exempt or- 
ganizations, are required to file annual re- 
ports showing gross income, receipts and 
disbursements with the Commissioner of In- 
ternal Revenue. These reports are confiden- 
tial and not open to public inspection. 


“Some national and local unions publish 
the details of all of their income and ex- 
penditure items in their publication. Unions 
in the publishing field such as the Inter- 


Rank and File 


force may have to be made. 


national Typographical Union and American 
Newspaper Guild publish financial state- 
ments which enable their members to know 
the exact salaries and expense account pay- 
ments to all officers and employees, the 
precise amounts spent on administration, 
organizational activities, union paper and 
other items.” 


Will Peace in Korea 
Boost Unemployment? 


Government agencies have a program 
ready for returning veterans if partial 
demobilization follows cessation of hos- 
tilities in the Orient. 


The placatory talk emanating from, of 
all places, Moscow and other Communist 
capitals recently, caused an immediate re- 
action in Wall Street. The intense desire 
of Americans for peace in Korea may or 
may not have fanned the hope for a halt 
in the fighting into an illusion that the 
emergency in world affairs has become less 
dangerous. Whatever happens, however, 
plans must be made; and preparation for 
peace can be as complex as preparation 
for war. 


If world tensions ease and defense prepa- 
rations slacken, adjustments in the labor 
A specific prob- 
lem will arise if and when large numbers of 
men now fighting in Korea are returned to 
the United States and made available to 
the civilian labor force in the face of a 
temporarily reduced need for workers. Only 
in official quarters is it known how many 
men would be involved, since current armed 
forces statistical information is classified for 
security reasons. It is good to know, how- 
ever, that government agencies involved are 
ready, at least insofar as plans are con- 
cerned, for such a contingency. 


The Office of Defense Manpower an- 
nounced, several weeks ago and before the 
Communist-line took its peaceful tack, a 
comprehensive policy including a program 
to aid members of the armed forces return- 
ing to civilian life with respect to employ- 
ment, education and training. The current 
national security policy is designed to ac- 
commodate the release of one million men 
from the armed forces each year. It also 
anticipates the entrance of a similar number 
into the service. Should the latter figure 
be revised downward because of peace pros- 
pects, the policy would presumabiy be flexi 
ble enough to provide for it. , 
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“It is the policy of the Federal Govern- 
ment,” the statement says, “to take action 
through appropriate governmental agencies 
and to encourage the taking of actions by 
employers, unions, community groups, and 
appropriate local and State agencies which 
will aid in achieving the following objectives: 

“(1) To assist individuals being released 
from the Armed Forces in securing suitable 
employment, in exercising their reemploy- 
ment rights, or in undertaking an appro- 
priate program of education and training 
so that with full knowledge of available 
opportunities they may select the type of 
employment or education and training they 
desire. 

“(2) To provide information on educa- 
tional, training and unemployment compen- 
sation benefits which provide assistance in 
the readjustment process, 

“(3) To assist defense-supporting and es- 
sential civilian activities in meeting their 
needs for skilled and trained manpower.” 

To aid veterans, specific responsibilities 
were given to five federal agencies in the 
program. They are: the Department of 
Defense, the Veterans Administration, the 
Federal Security Agency, the Selective 
Service System and the Department of La- 
bor. Detailed duties of each agency have 
been outlined. 

One possible weakness of the program, in 
view of the recent peace news, is that its 


EMPLOYMENT 


MILLIONS 


general spirit seems geared to an increased 
need for workers. Such a program, how- 
ever, designed as it is to meet the specific 
problem of feeding returning veterans into 
the civilian labor force, and into education 
and training courses, could hardly be ex- 
pected to deal with such unknowns as the 
effect of reduced world tension on general 
employment levels. 


Veterans in the Labor Force. — After 
World War I, the difficulties encountered in 
assimilation of veterans into the civilian 
labor force taught the nation a lesson. The 
mistakes, mostly of omission, made then 
were generally avoided at the end of World 
War II. 


Total unemployment in the nation in post- 
war years hovered below three million from 
1946 to the beginning of 1949. It then 
moved upward to nearly five million in early 
1950—the postwar high. Later that year, 
under the prodding of the Korean incident, 
industrial manpower needs zoomed and 
unemployment fell sharply, remaining below 
two million since. 

The accompanying chart shows how vet- 
eran employment has remained relatively 
stable since the beginning of 1950. It will 
be noted that, of approximately 15 million 
men, only a scant half million were not 
working and most of those were not mem- 
bers of the labor force. 
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New York’Mediation Board 
Reports on 1952 Activity 


Agency averts strikes in over 93 per 
cent of potential work stoppage cases. 


Of 1,318 mediation cases disposed of in 
1952 by the New York State Mediation 
Board, over 93 per cent of ,those which 
involved potential work stoppages were settled 
without strikes. Mediation action closed 
866 cases which included, at the time of 
intervention, 206 work stoppages, 437 po- 
tential work stoppages and 223 disputes 
in which there was agreement to arbitrate 
if mediation failed. Cases not in this group 
were settled or withdrawn prior to joint 
conference of the parties. 

The circumstance of dispute in one sixth 
of the cases was initial contract. [n the 
remaining cases disputes were almost equally 
divided between those pertaining to renewal 
of contract terms and those involving con- 
tracts still in force. In general, there was 
more than one issue per case. Wage and/or 
hours were disputed in 59 per cent of the 
cases; 41 per cent involved terms of work; 
12 per cent discharges and/or layoffs; and 
union security was the issue in 7 per cent. 

AFL affiliates were involved in 63 per cent 
of the cases, CIO affiliates in 18 per cent 
and independent unions in the remainder. 
The board intervened on its own motion in 
92 cases, at union request in 572 cases, at 
employer request in 122 cases and at joint 
request in 80 cases. 

The board also handled 1,966 arbitration 
cases in 1952. Of these 637 were closed 
by award, 330 by voluntary settlements and 
999 by joint withdrawal or settlements 
before hearing. 

These statistics were compiled by the 
Division of Research and Statistics of the 
New York State Department of Labor. 


Manufacturing Injury Rate 
Hits Low Point in 1952 


BLS reports that last year was the best 
on record for low injury frequency. 


About 13.5 disabling injuries per million 
employee-hours worked in all manufacturing 
during 1952, a lower rate than any year on 
record, was recently reported on the basis 
of preliminary data received by the Bureau 
of Labor Statistics of the United State De- 
partment of Labor. The previous low of 
14.5, recorded in 1949, was bested by 7 per 
cent last year. The 1951 rate, 15.5, was 13 
per cent above 1952. 
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John V. Riffe was elected, by the 
CIO Executive Board on April 6, as 
executive vice-president to succeed 
the late Allan S. Haywood. 


Mr. Riffe has been director of the 
ClO Organizing Committee, with 
offices at Atlanta, Georgia. 





Advance indications of this favorable ex- 
perience were noted in the first nine months 
of the year. A substantial decline in injury 
volume in the fourth quarter helped set 
the record. The end-of-the-year decline was 
typical of experience in recent years and 
is now considered S¢ asonal 

The fourth-quarter level fell to 12.5 in 
juries per million man-hours, 11 per cent 
below the third quarter and 12 per cent be- 
low the fourth quarter of 1951 

Decreases of one or more full irequency 
rate points in the 1952 annual average com 
pared with 195] indicated for 81 of 
the 140 individal industries for 
Significant 


were 
which data 
were available. increases wer 
recorded for only 15 industries; the 
ing 44 showed little change 

In 12 industries the indicated 
between 1951 and 1952 amounted to five 
or more frequency-rate points. In logging 
the injury rate dropped from 98.9 in 1951 to 
89.5 in 1952, and in planing mills, from 48.1 
to 40.2. Other industries recording sub 
stantial decreases were structural clay prod 
ucts, cutlery and edge tools, gray-iron and 
malleable foundries, foundries, 
finished 


remain- 


de creast 


cold- 
barrels, 


steel 


steel, veneer mills, metal 
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sawmills without planing mills, sanitary 
ware and plumbers’ supplies and boat build- 
ing and repairing. 

Outstandingly low injury-frequency rates 
for 1952 were recorded by the synthetic 
fibers industry—1.4, ophthalmic goods—2.3, 
miscellaneous communication equipment— 
3.1, rubber footwear—3.2, aircraft manufac- 
turing—3.6, electric lamps (bulbs)—3.6, ex- 
plosives—3.6, synthetic rubber—3.7, radio 
tubes—4.5, women’s and children’s clothing 
—4.8, motor vehicles—4.9, tires and inner 
tubes—5.0. 


The injury-frequency rate used in the 
BLS compilation is the average number of 
disabling work injuries for each million 
employee-hours worked. A disabling work 
injury is any injury occurring in the course 
of an arising out of employment, which (1) 
results in death or any degree of permanent 
physical impairment or (2) makes the in- 
jured worker unable to perform the duties 
of any regularly established job, which is 
open and available to him, throughout the 
hours corresponding to his regular shift, on 
any one or more days after the day of in- 
jury, including Sundays, days off or plant 
shutdown. The term “injury” includes 
occupation disease. 


The experience of all classes of employees 
—production and related workers, force- 
account construction workers, administrative, 
sales, service, technical, professional, office 
and all other personnel—is included in the 
computation of injury-frequency rates. Self- 
employed persons, however, are not included. 


NLRB Decides 729 Cases 
in 1952's Fourth Quarter 


Case load for period heavier than in 
preceding year. 


A total of 729 formal decisions was issued 
by the five-member National Labor Rela- 
tions Board in the fourth quarter of 1952, 
according to a recently issued compilation 
for the period. Ninety-nine of the decisions 
were in unfair labor practice cases and 630 
in representation cases. The number of 
cases decided was larger than in the four 
previous quarters. 

In 1,112 or 70 per cent of the 1,607 elec- 
tions conducted by the Board during the 
quarter, employees chose collective bargain- 
ing representatives, A total of 208,689 em- 
ployees were eligible to vote in the 1,607 
elections. Valid ballots were cast by 180,540 
or 87 per cent of those eligible to vote. 
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Bargaining representation wa@ favored by 
139,742 or 77 per cent of those voting, com- 
pared with 75 per cent during the previous 
year. 


The general counsel issued 140 formal 
complaints alleging unfair labor practices. 
Of this number, 112 were against employers, 
14 against unions and 14 against both em- 
ployers and unions. 


During the October-December quarter, 
990 unfair labor practice cases were filed 
against employers and 220 against unions. 


Election Details.—Of the 2,087 petitions 
filed during the three-month period, 1,962 
were petitions for collective bargaining elec- 
tions, and 125 were petitions to decertify 
unions. Of the former, 114 were filed by 
employers, 1,182 by AFL affiliates, 491 by 
CIO affiliates, 172 by independent unions, 
two by unions and one was unreported at 
the time the summary was issued, Of the 
decertification petitions, 123 were filed by 
individuals, one by an AFL affiliate and one 
by an unaffiliated union. 

Of the 1,607 representation elections, 1,567 
were collective bargaining elections, asked 
for by unions or employers. In _ these, 
205,132 employees were eligible to vote, 
and about 86 per cent cast valid ballots. 
Of the 177,297 valid votes, 77.8 per cent 
or 137,986 were cast in favor of representation. 

AFL unions participated in 1,105 elections, 
won a majority in 683 and lost in 409. In 
13 of these elections the results were in- 
determinate. 

CIO unions participated in 576 elections, 
won 289, lost 279 and eight were indeterminate. 

Independent unions participated in 220 
elections, won 125, lost 92 and three were 
indeterminate. 


In the 40 elections conducted upon 
petitions by employees asserting that an 
incumbent labor organization no longer 
represented a majority of the employees, 25 
per cent resulted in decertification of the union, 
ten were won by AFL affiliates, four were 
won by CIO affiliates and one was won by 
an unaffiliated union. All but 314 of the 
3,557 employees eligible to vote in these 
elections cast valid ballots. Of these 3,243 
valid votes, 1,756 or 54.1 per cent were in 
favor of the unions involved. 


Cases Awaiting Decision—At the end 
of the year, 4,714 unfair labor practice and 
representation cases were pending disposi- 
tion at various procedural levels of the 
NLRB. Of the 1,681 representation cases, 
1,591 were petitions for collective bargaining 
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elections, and 90 were petitions to decertify 
labor organizations. Pending union shop 
deauthorization petitions totalled 11. 


Will You Be Working in 1975? 


Census bureau estimates that over 88 
million Americans will be at work in 
22 years. 


The labor force of the United States will 
increase to 88.593 million men and women 
by 1975 if high employment conditions con- 
tinue until that date. The prediction of 
growth is based on projections tabulated by 
the Bureau of the Census of the United 
States Department of Commerce. 


The increase will be gradual, the report 
indicated. The labor force participation rate 
(percentage of the total population belong- 
ing to the labor force) will increase only 
slightly, however. Average of participation 
for the years 1947 through 1951 was 57 per 
cent. The projected rate for 1975 is 58.4. 
The proportion of male workers is expected 
to decrease by 1975—from 83.3 per cent 
in 1947-1951 to 80.6 per cent in 1975, Partic- 
ipation of women is expected to increase— 
from 31.3 per cent in 1947-1951 to 37.5 per 
cent in 1975. 


“As our standard of living rises, 
shortages of the things that really make 
life worth living keep on stealing the 
headlines. Sometimes it’s fats, sometimes 
sulphur-—-what would we have given for 
a pound or so of sulphur a few months 
ago! Sometimes the one metal we really 
want, more or less disappears—and, of 
course, the inevitable balance of pay- 
ments always lacks just that something 
that would make all the difference. And 
now it’s tramps! 

“Richard Watts of Rochester (Eng- 
land) by his will of 1579 endowed a 
charity for ‘six poor travelers,’ who 
received for one night, lodging, and en- 
tertainment and were sent on their way 
the following morning rejoicing with 
fourpence in their pockets. For nearly 
370 years this charity was disbursed 
daily; but in recent years the supply of 
tramps has failed, Here is another defi- 
ciency: another link with the past has 





My, How Times Have Changed 


We take pensions pretty much for 
granted. It was not always so. Once 
a famous dictionary called pensioner's 
“traitors."" 


Pensions, nowadays, are widely accepted 
as one of the normal costs of manufactur- 
ing. Management expects to provide for 
them; workers expect to receive them. 
Bigger and better pensions are the order of 
the day. Only recently, Willys Overland 
Motors, Inc., revised its pension arrange- 
ment with the United Auto Workers (CIO) 
so as to boost the ceiling from $117.50 a 
month to $130, including social security 
benefits. In this case, however, the em- 
ployer was lucky. Its eight-cents-an-hour- 
per-employee end of the bill was not in- 
creased in the deal. 


There was a time when pensions were not 
nearly so respectable. Witness the defini- 
tion of “pension” in the famous Dictionary 
of Dr. Samuel Johnson: “An allowance 
made to any One without an equivalent. In 
England, it is generally understood to mean 
pay given to a state hireling for treason to 
his country.” 


THE INDIVIDUALIST—RUGGED AND RAGGED 


gone. That sturdy, independent band 
who tramped this island from the earliest 
days have apparently hung up their boots. 
Why should this be? Our forefathers 
whipped them from parish to parish and 
sometimes branded them with hot irons; 
but the number of sturdy vagabonds in- 
creased. How have we discouraged them? 
Informed opinion says: no whipping, 
tramps must be encouraged te express 
their personality. Branding? Contempo- 
rary experience is the wrong side of the 
iron curtain and there is no exchange of 
scientific knowledge. 

“In fact, these rugged individualists 
probably disappeared because there is no 
place for such people in our well-docu- 
mented society: they are untidy, they 
conform to no pattern, they cannot be 
catalogued, numbered or sent forms. It 
would be nice to know where they went.” 
—Barclays Bank Review, London, quoted 
in Economic Intelligence. 
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is no “featherbedding” or similar practice 
within shops employing union members. 
The practice of reproduction has also been 
applied by contract between employers and 
local unions to mats used which came from 
struck or unfair composing rooms. Thus 
no embarrassment was occasioned because 
of a very difficult situation having arisen. 
The reproduction laws and practices of 
today grew out of 80 years of collective 
bargaining, and are the solutions found and 
mutually agreed upon by employers and 
employees who had given years of study to 
the problem. It must be conceded that the 
parties affected will continue to amend, re- 
vise, agree upon, and bring up to date any 
part of their mutual reproduction problem 
requiring change, at the bargaining table. 


Proposition II.—Reproduction encourages 
and protects fair competition and fair labor 
practices, necessary to the economic wel- 
fare of both employers and employees. 


garth Y PRINTERS had no union. 
It was the custom to call a general 
meeting of those working at the trade when 
some problem of interest arose, to discuss 
the matter and to plan a course of action 
for solving that particular problem. Chief 
cause of such a call was the scale of wages 
to be charged for labor. When a satisfactory 
adjustment had been made, the group dis- 
banded, 

First organization of printers for purposes 
other than solving an immediate problem 
was in 1795 in New York. Soon thereafter, 
printers in many other cities formed similar 
groups. Information about wages, working 
conditions and shop practices was ex- 
changed by letter, and by journeymen who 
moved from city to city. Out of the neces- 
sity for coordinating such information, and 
for standardizing wages and conditions, grew 
first suggestions for a national organization. 

From the beginning, these local unions 
had certain laws governing shop practices, 
the conduct of members in the shops and 
the scales of prices or rates of wages. 
From the beginning there were men who re- 
fused to observe the rules and the wage 
rates, and members refused to work with 
such men. Proprietors, too, had the prob- 
lem of competitors who would not observe 
the standard practices of the industry nor 
the rules of business; but they did not 
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organize to protect themselves from unfair 
competition. It has ever been the burden 
of the union to police the industry, to 
whatever extent possible, against unfair 
practices of unethical employers and employees. 

In 1850, representatives of the 
typographical unions met to begin prelimi- 
nary steps to form what is now the Inter- 
national Typographical Union. At this 
meeting, resolutions were adopted to urge 
the following protective policies: That 
wage scales should be regulated and ad- 
justed throughout the industry; that local 
unions should keep records and exchange 
information about unfair and unworthy 
printers; and that no stranger should be 
received into membership without evidence 
of his competency and his good character. 
There was no concerted effort on the part 
of employers to take similar action to 
protect themselves and_ their 
from unfair competition. 


several 


businesses 


During the early years of the I. T. U. 
there was no such thing as collective bar- 
gaining. The local wage 
scales for the guidance of members and 
rules establishing working conditions and 
shop practices. Those employers who would 
pay the adopted scales and conform to the 
rules operated union shops. The idea that 
union rules were a hinderance to the in- 
dustry is not borne out by they 
were a positive benefit derived by employers 
through no effort of their own other than 
their choice of operating a union shop. 


unions adopted 


tacts; 


So long as the union rules and practices 
are uniform and reasonable, the benefit to 
the industry is apparent. The rules apply 
to all alike, they standardize operations 
and keep competition at an average level; 
in most instances employers would be first 
to complain if some competitor had more 
advantageous conditions under which to 
operate. Laws of the union been 
adopted over a long period of years. They 
are based upon more than a century of 
employer-employee relationship and they 
have kept pace with a steadily progressive 
industry and an expanding economy. Many 
laws adopted to cope with pressing prob- 
lems of early days became obsolete and 
were repealed. New laws growing out of 
experience in collective bargaining and 
changing methods of operation are adopted 
because the collective judgment of the 
entire union, as expressed in the annual 
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conventions or by referendum vote of all 
members, has determined such laws to be 
necessary to the economic welfare of the 
organization. With the laws of the I. T. U. 
as a minimum basis upon which collective 
bargaining may be had by employers of 
our members, contracts are made after ne- 
gotiating with employers for the specific 
terms of employment as to wages, hours 
and working conditions. Such basically 
identical contracts recognizing I. T. U. gen- 
eral laws have brought a fair degree of 
uniformity, regularity and stability to a 
highly competitive industry. 


The historic development of the repro- 
duction law over a period of 80 years, as 
shown under Proposition I, adequately il- 
lustrates the I. T. U.’s ability and desire 
to keep its general laws pertinent and ap- 
plicable to present-day problems in the 
industry. Objections of employers who do 
not hire out members are irrelevant—for 
such employers have assumed no obligation 
to observe those laws. They are held with- 
in reasonable bounds of fair practices within 
the industry, established by uniform applica- 
tion of basic standards provided by I. T. U. 
general laws. These have not been adopted 
without full consideration from all angles. 
It has been shown that the reproduction 
with a 
the practice by some employers of lending 
and borrowing type as detrimental to both 
employers and employees; that at a later 
date local unions were encouraged to abolish 
the practice; and that some 25 years later 
the practice was prohibited unless the 
borrowed matter was reproduced. Repro- 
duction began as a convenience to the 
employer. 


law began resolution condemning 


Reproduction is only one of many items 
making up fair practices brought into being 
by the International Typographical Union 
for the mutual protection of employers and 
employees, and for the promotion of fair 
competition and fair working conditions. 
The union has always carried the full load 
while the proprietors reaped a full share 
of the benefits. As early as 1860 the union 
accepted into membership all employers 
who were practical printers, qualified as 
journeymen, and who wanted to join with 
their employees in maintaining fair standards. 


Fair practices which are insisted upon by 
the I. T. U. within the printing and pub- 
lishing industry do not adversely affect free 
enterprise; rather, they encourage and pro- 
tect ethical enterprises and they strike at 
restraint of trade which 

and destroy true free 


combinations in 


would undermine 
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enterprise. They do not fix prices, but 
standardize costs or give fair average sta- 
bility to operating expenses. They en- 
courage new enterprises, but not to the 
extent of putting older firms out of busi- 
ness or disrupting the industry generally. 
They level off the competitive planes, the 
advantages and disadvantages, between large 
corporations and small businesses, so that 
each may have a fair chance of successful 
operation. They give to every person, firm 
or corporation, large or small, a chance 
to make a fair profit from sound business 
operation without hurting himself, his com- 
petitors or his employees. Such fair competi- 
tion and fair practices of free enterprise 
are necessary to the economic welfare of the 
entire industry. 

The practice of lending, borrowing, buy- 
ing, selling or profit-making 
type matter is not directly a wage-cutting 
evil. It is worse than that. It exploits the 
skill and production of some craftsmen while 
eliminating the jobs of others. It 
the work opportunities of available extras 
without benefiting the 
who produce the type. 


exchanging 


reduces 
regular workmen 
If the practice were 
permitted without regulation, an employer 
who had paid for, used and made a profit 
from the production of his workmen, could 
allow another employer to use and make 
additional profit from the same matter with- 
out capital investment, payroll costs or 
other overhead expenses which are factors 
in standard prices. The two could conspire 
to split costs, reduce employment and cut 
prices—to the detriment and disruption of 
their competitors and 
elimination of jobs. Since reproduction is 
required without adding to normal costs, 
a fair standard of investment, maintenance, 
payroll and overhead is maintained. Thus 
business and employment are _ stabilized, 
and all have a fair chance to make a fair 
profit and earn a fair fair 
bounds. 


the businesses of 


wage within 


Proposition III.—Reproduction is a good 
business practice and a good employment 
policy, resulting in distinct advantage and 


necessary protection to employers and 


employees. 


a in VOLUME of newspaper compos- 
ing room work has always varied, from 
day to day, week to week, and month to 
month. Demand for commercial printing is 
also highly seasonal. This never-stable, ever- 
changing consumer demand for its pro- 
duction has always been one of the biggest 
problems of the printing and publishing 
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in 1890, 68 percent of all men 65 
and over were members of the labor 
force, compared with 42 percent at 
present. Today, less than half of 
the men and less than one-tenth of 
the women 65 years of age or over 
are employed. About 4 million of 
those who are 65 or over are work- 
ing or are the wives of men who are 
working. It is estimated that there 
are about 9 million aged persons 
who are without income from current 
work. —CIO Economic Outlook 





industry. Neither the employers nor the 
employees can influence it in any way, but 
must take it as it comes, and must meet 
production problems as best they can to 
give maximum service and obtain a fair 
share of the available patronage. The 
amount of business obtained, the amount 
of profit made and the amount of work 
available to skilled printing tradesmen de- 
pends upon how these production problems 
are worked out, and it is obvious that they 
are problems mutually affecting both employers 
and employees. The only effective and accept- 
able answer could come from mutual agree- 
ment of both parties, jointly determining to 
do certain things which help them both, at 
least cost and the least loss to either party. 


It is not possible to accurately plan pro- 
duction of a daily newspaper annually in 
advance when contracts are made. There 
are high peaks and low valleys of adver- 
tising patronage; there are rush periods 
and slack times which cannot be predicted. 
But because of the well-established rule 
of reproduction, newspaper publishing in- 
dustries are afforded unusual opportunity 
to operate mechanical departments at 
minimum cost for maximum production. 


Contracts based on I, T. U. laws provide 
for the employment of the minimum force 
only. All work in excess of this minimum 
requirement is performed by extra work- 
men who are employed on a day-to-day 
basis. On days when the number of pages 
is increased, due to a larger volume of 
advertising, the employer has the advantage 
of hiring as many extra printers as are 
necessary to produce the newspaper on that day. 


Such a system of supplying sufficient 
workmen daily, available and trained in 
the requirements of the shop, permits the 


publisher to maintain a minimum. staff 
of regular situations and yet have on hand 
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sufficient men who may be engaged on a 
day-to-day basis to take care of increased 
demands on certain days of the week or 
during busy seasons of the year. This per- 
mits a very close margin of operation in- 
sofar as expenditures for labor is concerned 
in union composing rooms. Because of this 
system, the whole time of the printer is 
productive time. And this extremely close 
margin of operation means employment 
fluctuation in the composing room, cor- 
responding almost exactly to the fluctuation 
in volume of business. The composing room 
payroll follows the volume of advertising 
from day to day. 

If extra printers were not available, and 
the extra volume of advertising could not 
be produced, the publisher would lose that 
part of his profit-producing business. Or 
if sufficient extras were not available, the 
increased volume of business must be pro- 
duced in part by the regular force working 
at overtime rates. The union has always 
supplied sufficient help to get out a news- 
paper, and publishers who contract with 
the union have not lost gross revenue be- 
cause of any failure to get the work done. 


The number of extra printers available 
depends upon the average volume of extra 
work. Obviously, each must have sufficient 
earnings to maintain himself and his family 
or he will seek a more profitable place else- 
where. Our entire economic system is not 
built for stability, and unemployment even 
in good times has been an ever-present 
problem. Out of more than 80 years of 
experience in this matter, employers and 
employees have worked out their system 
for spreading employment and reducing un- 
employment in the printing and publishing 
industry. The idea of some group of pub- 
lishers combining to eliminate jobs by 
lending, borrowing or exchanging type 
matter, or to have some part of their work 
done outside the composing room without 
cost or at less than normal wages, 
tributes further to the variation of the 
volume of work and reduces the supply of 
available extra printers. It further in- 
creases the publisher’s costs for extra work 
when extra business is available to him— 
because the straight-time men have been 
forced out, and the work must be pro- 
duced at overtime rates by regulars. 


con- 


There is no sound reason why borrowed 
type or matrices of advertising, once paid 
for by the customer and used by a publisher, 
should not be reproduced when again paid 
for by the customer and used by another 
publisher. The Supreme Court in the case 
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of ANPA v. NLRB, 23 Lasor Cases { 67,436, 
decided March 9, 1953, held that one sound 
reason for reproduction is: “The publishers 
who set up the original composition find it 
advantageous, because it burdens their com- 
petitors with costs of mat-making com- 
parable to their own.” The publisher who 
sets up the original type, pays a standard 
price for its composition and receives full 
pay for the advertisement from the ad- 
vertiser in the local field. To permit one 
or more other publishers to use the type or 
matrices without also paying a standard 
price for its reproduction would accord 
them an unfair advantage since they too 
receive full pay for the advertisement from 
the advertiser in the local field. 


Furthermore, reproduction is a good busi- 
ness practice in that it protects the pub- 
lisher who has the best composing room and 
the best type faces, and who hires skilled 
craftsmen and gives better service to the 
local advertisers. If a local advertiser could 
get a matrice from him, for printing in the 
newspaper of a competitor who has poor 
equipment, or who hires cheap labor, or 
who does not give comparable service, such 
practice would destroy the competitive bal- 
ance in the industry. This reasonable com- 
petitive balance is maintained only when 
each publisher produces or pays for the 
type or matrices of the advertising he sells, 
pays his own costs of doing business and 
does not permit use of his type by his com- 
petitors without reproduction. 

same degree that reproduction 
and encourages fair competition 
without destroying businesses or increasing 


To the 


protects 


costs, so it also stabilizes employment and 
wages for printers. To meet a situation 
wherein reproduction was not practiced, 
with the resultant loss of employment and 
earnings, the union would have to reduce 
and increase wage rates—and the 
industry would have to raise prices to meet 
the new standards. There could be no per- 
manent gain from the temporary savings. 


hours 


fair-minded employers and union 
There is no 


Both 
printers know these things. 
law to control wages and prices except 
the well-tested economic rules and practices 
within the industry. To both employers and 
employees, the small cost of reproduction 
is cheap insurance against chaotic condi- 
tions. It is subject matter for collective 
bargaining; it is a factor in finally deter- 
mining both the wage rates and printing 
prices. From this mutual agreement to a 
sound business practice and sound employ- 
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ment policy, the public derives the indirect 
benefit of fair prices at less than the cost 
of uncontrolled exploitation—there is nothing 
to pass on to the public, because both em- 
ployers and employees gain more than they 
lose by the practice of reproduction. 


After accepting the convenience and profit 
of a mat of a local ad, any publisher com- 
plains with poor grace about his obligation 
to our members to have them set the ad. 


Proposition 1V.—Reproduction is limited 
by agreement to minimum needs; it is not 
a widespread nor all-inclusive practice; it 
is not costly nor burdensome; and it is 
jointly agreed to and administered by the 
parties. 


fens HISTORY of reproduction prac- 
tices, laws and contract provisions as 
shown under Proposition I indicates the 
evolution of reproduction has been orderly, 
gradual, progressive and limited to the basic 
needs of both management and labor. It should 
be stressed that reproduction is not a 
problem of the printing and publishing in- 
dustry, but rather the answer to a problem 
which threatened fair competition, em- 
ployers’ profits and employees’ jobs. Mucli 
of this problem has been met and offset in 
other ways—new methods, new machines, 
expanding business, improved practices, better 
business ethics, higher living standards, re- 
duction of hours, wage adjustments—until 
today, reproduction applies only to a small 
percentage of total production. 


Under local union contracts as authorized 
by I. T. U. general laws, printed supple- 
ments, plates and plate-supplement matter 
are not subject to reproduction. There are 
nillions of pages of comic supplements, 
magazine supplements, feature supplements 
and similar matter in page size or smaller, 
which are included in newspapers through- 
out the country. Union printers made no 
request or claim to reproduce such supple- 
ments, plates or matrices, although if each 
publisher would do so his poorer rival pub- 
lisher would get a fairer competitive break 
and hundreds of printers would receive 
more employment. The larger newspapers 
thus make it increasingly difficult for smaller 
competitors to stay in business. 


There are millions of pages of general 
or national advertising—such as automobile, 
radio, television, electrical goods, food prod- 
ucts and luxury advertising—which are not 
subject to reproduction under local union 
contracts. The publisher receives full price 
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These union compositors, like their 
fellow |. T. U. typesetters throughout 
the nation, are noted for their skillful 
craftsmanship on an important and 
exacting job. Their performance 


over the years has been a prime 


factor in making and maintaining 
the standards of America's free press 
—  unexcelled among the world’s 
communications media. 





for the space used by this advertising but 
does not set the type for them nor pay 
for the composition. Plates or matrices are 
furnished by the advertiser through national 
agencies. Local union contracts further 
provide, by agreement, that the addition of 
names, addresses and telephone numbers of 
local dealers does not make such adver- 
tisements “local advertising.” 

It will be seen, from the I. T. U. general 
laws and from local collective bargaining 
agreements, that reproduction does not ap- 
ply to type or matrices when interchanged, 
exchanged, loaned or borrowed between 
newspapers or commercial print shops, 
when such shops or newspapers are owned 
by the same individual, firm or corporation 
and are published in the same establishment. 
Type once set for the publisher may be 
used again and again, and sold again and 
again for two or more advertisements and 
held indefinitely for re-use, without repro- 
duction. An advertisement may be used 
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every day throughout the year, or a com- 
mercial printing job may be used over and 
over for repeat orders or altered to pro- 
duce jobs for several customers, without 
reproduction. Reproduction applies only 
when types or matrices are used by two or 
more establishments separately owned or 
two or more composing rooms separately 
operated. 


Also exempted from reproduction is the 
interchanging of matter between English 
and foreign-language publications. Boiled 
down to bare facts, reproduction in the 
main applies only to local advertisements 
from which one publisher already has made 
his profit and from which another pub- 
lisher intends to make a profit. Newspapers 
charge advertisers exactly the same rates, 
whether the advertiser supplies a matrice, 
or whether the type is borrowed or whether 
the publisher is put to the cost of setting 
the advertisement in type in his own com- 
posing room. Whether or not the type 
or matrice is reproduced, the saving is 
never passed on to the advertiser or cus- 
tomer. By collective bargaining agreements, 
the publisher and his employees are able 
to determine that the publisher will make 
his normal profit and the printers will 
maintain their normal amount of work, 
without actual loss to any party concerned 
and without any actual cost or sacrifice to 
any party concerned. 


While the policy of bargaining about re- 
production is standard throughout the I. T. U., 
the practice of reproduction is not wide- 
spread. The International Typographical 
Union is made up of about 800 local unions 
in cities and towns throughout the United 
States and Canada. In a vast majority of 
these cities and towns there is no news- 
paper competition. Where the entire print- 
ing business in any city or town is owned 
and operated by one individual, firm or 
corporation, there would be no reproduction 
since there would be no interchanging or 
exchanging of type or matrices. Even in 
those cities or towns where there are com- 
petitive newspapers or print shops, the 
borrowing and lending of type and matrices 
is not a common practice and reproduction 
is rarely necessary. Through long years 
of collective bargaining, the parties have 
solved their problem and have reduced its 
cause and its cure to bare minimum needs. 


This advantage to the proprietor occurs 
whenever he has an opportunity to publish 
extra pages because of increased advertising 
patronage, but does not have sufficient regu- 
lar and extra help to produce the additional 
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advertising on time or without handicap. 
Type or matrices may be borrowed so the 
proprietor may “cash in” on his chance to 
make the full profit. There is no sound 
reason why such type should not be repro- 
duced at a later date when straight-time 
help is available. 


Type or matrices are never reproduced at 
overtime The publisher ordinarily 
may not have to hire extra help or increase 
his normal payroll in any way in order to 
reproduce such matter. Much of the repro- 
duction may be done by the regular force 
on light days, and the parties usually agree 
upon a period of time, of seven to 30 days, 
at the option of the foreman as to when it 
is done and who is to do it. If sufficient 
help is not available during this period, 
then it is held for reproduction as soon as 
help is available at the straight time rate. 
This joint administration of the reproduc- 
tion agreement assures fairness to all parties 
without loss of revenue and avoids some 
loss of employment. 


rates. 


The Heart of the Matter 


In the foregoing presentation it has been 
shown: (1) That historically, reproduction 
has been an integral part of the relation- 
ship between employers and local unions; 
and that they have bargained about and 
agreed upon its local application. (2) That 
reproduction encourgages and protects fair 
competition and fair labor practices, neces- 
sary to the economic welfare of both em- 
ployers and employees; and that both parties 
have been helped by such practice. (3) That 
reproduction is a good business practice 
and a good employment policy, resulting 
in distinct advantage and necessary pro- 
tection to employers and employees, and 
that both parties want this advantage 
and protection enough to bargain for it. 
And (4) that reproduction is limited by 
agreement to minimum needs; that it is 
not a widespread nor all-inclusive practice; 
that it is not costly nor burdensome; and 
that it is jointly agreed to and administered 
by the parties. 

The International Typographical Union 
rejects such terms as “made work” and 
“featherbedding” as descriptive of the re- 
production practice. The type or matrice 
previously used, for which the publisher 
charges and the customer pays, is “reset 
as nearly like the original as possible, made 
up, read and corrected and a proof sub- 
mitted to the chairman of the office.” The 
work is performed exactly like other work 
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of the composing room is done; and there 
is no payment or other concession in lieu 
of work. The workman receives pay only 


for the time actually used in reproduction. 


If “featherbedding” is to be charged, the 
I. T. U. points to the employer practices 
wherein publishers charge for and profit 
from millions of pages of national advertis- 
ing without expending any money for com- 
position; to the millions of pages of printed 
supplements, plates and matrices used by 
publishers to increase and to hold circula- 
tion or sell additional advertising, for which 
not one cent is paid for typesetting in their 
own composing rooms; and to the vast and 
increasing amount of, live news matter re- 
ceived annually on perforated tape from the 
Associated Press, United Press and Inter- 
national News Service—matter produced 
from a centrally located keyboard and reper- 
forated identically and signultaneously in 
dozens of composing rooms without the 
employment of local craftsmen at local key- 
boards and without reproduction. It has 
not been the policy of the International 
Typographical Union to demand legislation 
to prohibit, restrict or control these em- 
ployer practices, under which the employers 
profit greatly at the expense of work op- 
portunities for printers. 


The I. T. U. (and the printing and pub- 
lishing industry as a whole) has found that 
such problems affecting the parties can best 
be solved by free collective bargaining. 
The parties who have spent their lives in 
an industry, and whose success and liveli- 
hood are at stake, will make mis- 
takes, will be quick to correct any errors 
of judgment, will meet and deal with each 
problem as it arises and eventually but 
certainly will find the right solution. 


fewer 


The key to industrial peace and sound 
labor-management relations is the complete 
and honest recognition by management that 
free collective bargaining is the American 
way—by law and by necessity—and that 
honest bargaining in good faith is the only 
solution to labor-management problems. 
Since the International Typographical Union 
was organized for that purpose, and exists 
for that reason, it is obvious that any re- 
fusal or failure to bargain about labor- 
management relations in the printing and 
publishing industry—or any attempt to by- 
pass such bargaining by legislative enact- 
ment—would come from that part of 
management which does not want to as- 
sume its fair share of responsibility nor 
meet its legal obligation at the 
bargaining table. 


collective 


383 





helpful-informative 
CCH magazines 


. s 
MoM 


LABOR- 
LAW 


Poo CTLVICE 


Law 


JOURNAL 














@eeeseeeeeeeeeeeeeeeeeeees 


TAXES—The Tax Magazine 


® This magazine is published to promote sound thought in economic, legal, and 
accounting principles related to all federal and state taxation. . . . To this end 
it contains signed articles on tax subjects of current interest, reports on pending 
tax legislation, court decisions and administrative rulings relating to tax laws, and 
other tax information, book reviews, etc. . . . The editorial policy is to allow frank 
discussion of tax issues. Subscription rate—$6.50 for 12 monthly issues. Write 
for sample copy. 


LABOR LAW JOURNAL 


© Specifically designed and edited to promote sound thinking on labor law prob- 
lems, the Labor Law Journal presents timely articles on the complex relationship 
of Law, Labor, Government, Management, and Union. Each month, it brings you the 
serious thinking, viewpoints, and attitudes of leaders in the field—on significant 
labor law problems. Specialists in the field treat troublesome phases of labor law 
in factual, hard-hitting articles. No punches are pulled—nothing is ‘‘slanted.” 
Issued monthly; subscription rate—$6 a year. Sample copy on request. 


INSURANCE LAW JOURNAL 


© Each month, this heipful magazine presents timely articles on pertinent subjects 
of insurance law, digests of recent decisions, comments on pending legislation, 
rulings of state commissioners and attorneys general, and other timely features. It 
is edited exclusively for insurance law men, by insurance law men. Emphasis is 
on the insurance law fields of Life, Health and Accident, Fire and Casualty, Auto- 
mobile, and Negligence. Issued monthly; subscription rate—$10 a year, including 
a handsome binder for permanently filing a year's issues. Send for a sample copy. 
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A LOOK BACK 


—to May 1, 1890 


M AY 1, 1890, was the first Labor 
Day in Europe. The custom of observing that date has per- 
sisted, and, today, trade unions and labor organizations 
throughout the world celebrate it publicly, except in the United 
States, Canada and Italy. The North American countries, of 
course, have chosen the first Monday in September, following 
the custom started in New York City in 1882. Italy’s workers 
were long ago forbidden by law to make merry on May 1, and 
their labor holiday has been combined with the traditional date 
of the founding of Rome. This is somewhat ironical, since it 
was the ancient Romans who first selected May Day for ob- 
servance—annually the populace went in procession to the 


grotto of E-geria. 


M AY DAY became Labor Day at 
the direction of the International Socialist Congress of 1889, 
commonly called the Second Socialist International, which 
convened in Paris. The world’s workers were told by the as- 
sembly to enforce May 1 as their holiday each year, regardless 
of the day of the week on which it might fall. A mass refusal 
to work on the first opportunity to obey the resolution in 1890 
resulted in clashes with police in many European cities. A 


demand for the eight-hour day keynoted that pioneer turnout. 


In ENSUING YEARS there were 


many bloody battles between workers and police trying to 


break up May Day meetings and parades. Today, however, 
the spring holiday is usually celebrated without incident. Un- 
like the American Labor Day in which everyone participates, 
May Day is exclusively for workers, except in Russia where 
it is an official holiday. 

In the United States, working men and women generally 
ignore the few scattered May 1 gatherings held under the gis 
of the Socialist-Labor Party, and no attempt is made to cease 


work. 
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